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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

For the District of Columbia 
In Equity Xo. 67150. 

John D. Glass, Complainant, 
vs. 

Harold L. Ickes, Secretary of the Interior, and George W. 
Holland, Director of the Petroleum Conservation Di¬ 
vision, Department of the Interior, Defendants. 

United States of America, 

District of Columbia, $$: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint for Injunction 

Filed May 10 1938 

In the District Court of the United States 
For the District of Columbia 

In Equity Xo. 67150. 

John D. Glass, Tyler, Texas, Complainant, 

vs. 

Harold L. Ickes, Secretary of the Interior, and George W. 
Holland, Director of the Petroleum Conservation Di¬ 
vision, Department of the Interior, Defendants. 

To the Honorable Court: 

For cause of complaint, complainant respectfully shows: 


9 


JOHN D. GLASS VS. HAROLD L. ICKES ET AL. 


I. 

Complainant, John D. Glass, is engaged in practice of 
law and resides at Tyler, Smith County, Texas. 

Defendant, Harold L. Ickes, hereinafter referred to as the 
Secretary, is Secretary of the Interior; and Defendant, 
George W. Holland, is Director of the Petroleum Conser¬ 
vation Division of the Department of the Interior. 

H. 

This is a suit of a civil nature, arising under the Con¬ 
stitution and Laws of the United States, and the value of 
the matter in controversy exceeds the sum of $3000., exclu¬ 
sive of’ interest and costs. 

in. 

By virtue of and pursuant to authority of an Act of Con¬ 
gress entitled “An Act to regulate interstate and foreign 
commerce in petroleum and its products by prohibiting the 
shipment in such commerce of petroleum and its 
2 products produced in violation of state law, and for 
other purposes,’’ approved February 22, 1935, (49 
Stat. 30), otherwise known and hereinafter referred to as 
the Connally Act, and the Executive Order of the President 
of the United States, Xo. 6979 (February 28, 1935), Secre¬ 
tary, Harold L. Ickes, with the approval of the President 
of the United States by Orders issued March 1, 1935, cre¬ 
ated the Federal Tender Board Xo. 1, for the purpose of 
issuing certificates of clearance for petroleum moved or to 
be moved in interstate commerce from the East Texas 
Field, consisting of Gregg, Busk, Smith, Upshur, and a por¬ 
tion of Cherokee Counties, Texas, and administering the 
regulations prescribed under said Act. By virtue of said 
Act, as amended by the Act of June 14, 1937, (Public Xo. 
145, 75th Congress) and the Executive Order of the Presi¬ 
dent Xo. 7756 (December 1, 1937), Secretary, Harold L. 
Ickes, with the approval of the President, by Orders issued 
on December 1, 1937, continued said Federal Tender Board 
Xo. 1, for said purposes. J. W. Steele and E. \Y. (’hatter- 
ton are the members of and now constitute such Board and 
are now functioning as such Board at its principal office 
and official headquarters, Kilgore, Gregg County, Texas, 
and said members reside at Kilgore, Gregg County, Texas. 
J. W. Steele is Chairman of said Board. 
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Printed copies of the Connally Act and the Executive 
Order of the President, Xo. 6979, and said Orders of the 
Secretary, issued on March 1, 1935, are attached hereto as 
Exhibit “A’’. Printed copies of the Act of June 14, 1937, 
amending- said Connally Act, and the Executive Order of 
the President, Xo. 7756, and said Orders of the Secretary 
issued on December 1, 1937, are attached hereto as Ex¬ 
hibit “B” 

IV. 

On July 16, 1934, Defendant, Harold L. Ickes, Secretary 
of the Interior, acting as Oil Administrator under the Xa- 
tional Industrial Recovery Act appointed complain- 
3 ant a Special Agent in the Oil Enforcement Unit of 
the Division of Investigations, Department of the 
Interior for enforcement of Section 9-c of the Xational In¬ 
dustrial Recovery Act. On August 1, 1934, complainant 
accepted said appointment and entered upon duty as such 
Special Agent headquartered at Kilgore, Texas, engaged 
in enforcement of Section 9-c of said Act. Complainant 
continued in such position and capacity until after Section 
9-c of said Act was declared unconstitutional by the United 
States Supreme Court on January 8, 1935, and until the 
Connally Act was enacted by Congress February 22, 1935, 
and thereafter until May 1, 1936, he continued in such posi¬ 
tion engaged in enforcement of the Connally Act. On May 
1, 1936 complainant was transferred from the above posi¬ 
tion to position of Special Agent of the Petroleum Conser¬ 
vation Division which division was created by the Secre¬ 
tary of Interior by an order dated March 14, 1936 for the 
purpose of assisting said Secretary in administering the 
Connally Act and to supervise the operations of the Fed¬ 
eral Tender Board Xo. 1 and the Federal Petroleum Agency 
Xo. 1. On May 16,1936, complainant was transferred, from 
said Petroleum Conservation Division to the position of 
Chief Investigator of the Federal Petroleum Agency Xo. 1, 
which agency had theretofore been created on April 25, 
1935, bv order of the said Harold L. Ickes bv virtue of and 
pursuant to the Connally Act for the purpose of conduct¬ 
ing investigations pertaining to enforcement of said Act 
and Regulations issued thereunder, including investigations 
in connection with Certificates of Clearance presented to 
the Federal Tender Board Xo. 1 for approval. Complain- 
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ant continued in the position of Chief Investigator of the 
Federal Petroleum Agency No. 1 from May 16, 1936 until 
September 15, 1937, at which time he separated from, and 
discontinued functioning in, such position pursuant to vol¬ 
untary resignation submitted by him under date of Sep¬ 
tember 2, 1937. 

4 V. 

At all times hereinabove mentioned while complainant 
held said positions he was officially headquartered at offices 
of the aforesaid oil enforcement units and agencies in the 
said East Texas Field and resided at Tyler, Smith County, 
Texas. Such positions were under temporary appoint¬ 
ments under aforesaid Acts which Acts were of temporary 
nature, and said positions were not under Classified Civil 
Service. 

VL 

TVhen complainant entered upon duty in the above men¬ 
tioned government service at Kilgore, Texas, on August 1, 
1934, he was a law school graduate and a member of the 
Oklahoma and Missouri State Bars, and, thereafter while 
in said service he qualified for and secured admission to the 
Bar of Texas with the intention of entering private law 
practice in Texas. 

On or about August 1, 1937 complainant, because of a 
desire to obtain more permanent source of livelihood and 
his intention to ultimately enter private practice of law, 
undertook to prospect the situation with reference to law 
practice in Tyler, Texas, with view of resigning his position 
with the Federal Petroleum Agency No. 1 and entering 
practice there if it should appear to him that there were 
sufficient likelihood of being able to gain livelihood there 
in such profession. From prospecting the situation with 
reference to practice in Tyler complainant reached the con¬ 
clusion and believed that because of the location of Tyler 
in the area of the East Texas Oil Field and the fact that 
many of its citizens were engaged in producing, refining 
and transporting oil in said field, it was probable that many 
persons and corporations who might from time to time 
seek to employ him as attorney would be engaged in the oil 
business in said field subject to the Connallv Act and the 
Federal Tender regulations issued thereunder, and that if 
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complainant entered practice in Tyler he would he 

5 called upon and expected to give advice and other¬ 
wise act as attorney in Federal Tender Board and 

Connally Act matters. Complainant also at that time from 

information furnished him in prospecting the situation 

concluded and believed that because of his experience in 

enforcement of the Federal “hot oil” laws and regulations 

he should be particularly well qualified for law practice in 

said area where many persons require and seek legal advice 

and assistance in Connally Act matters: and that he might 

be considered somewhat of an authoritv in such matters 

« 

and consequently persons probably would seek to employ 
him because of such special qualifications; and that the 
prospects of such employment indicated good chances of 
his being able to succeed in the practice in Tyler. Com¬ 
plainant also at that time concluded and believed that if 
there existed anv moral or ethical rule or anv law or regu- 
lation which might prohibit him from acting as attorney 

in anv Federal Tender or other Connallv Act matters that 
• * 

should arise after he left the Government Service, it would 
be inadvisable for him to resign his position to enter prac¬ 
tice in Tyler as it appeared probable to him that many per¬ 
sons in that area would not employ an attorney whose prac¬ 
tice was thus limited. 

VII. 

In view of the above conclusions and beliefs concerning 
the situation with reference to practice of law, before reach¬ 
ing decision as to whether he would resign said Govern¬ 
ment position and enter practice in Tyler complainant 
undertook to definitely ascertain whether there existed 
rules of legal ethics or moralitv or anv law or regulation 
which would be violated if after entering practice he should 
act as attornev in anv Federal Tender or other Connallv 
act matters which complainant had not investigated, passed 
upon, or gained knowledge concerning and which 

6 were not pending before the Connally Act enforce¬ 
ment agencies or other governmental agencies while 

he was employed by the Government. To that end com¬ 
plainant searched the Cannons of Ethics of the American 
Bar Association and found only Cannon No. 36 thereof re¬ 
lating to former government employees which reads as fol¬ 
lows : 
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“A lawyer, having once held public office or having been 
in the public employ, should not after his retirement accept 
employment in connection with any matter which he has in¬ 
vestigated or passed upon while in such office or employ”. 

Complainant searched the Federal Statutes for Acts of 
Congress governing government employees and ex-employ¬ 
ees and found only one Act relating to practice by former 
government employees, said Act being Title 5 USOA Sec. 
99 (Sec. 190 R. S.) (enacted June 1, 1872) which reads as 
follows: 

“It shall not be lawful for any person appointed after 
the first dav of June, one thousand eight hundred and sev- 
enty-two, as an officer, clerk, or employee in any of the de¬ 
partments, to act as counsel, attorney, or agent for prose¬ 
cuting any claim against the United States which was pend¬ 
ing in either of said departments while he was such officer, 
clerk, or employee, nor in any manner, nor by any means, 
to aid in the prosecution of any such claim, within two years 
next after he shall have ceased to be such officer, clerk, or 
employee.” 

During the existence of the Federal Tender Board Xo. 1 
former employees of said Board or other Federal oil en¬ 
forcement agencies had appeared before said Board as 
agents and attorneys representing other persons ifi matters 
before the Board arising under the Connally Act and no 
effort had been made to prohibit or bar said former em¬ 
ployees from so appearing. Such fact was well known to 
the Board and to complainant when he was reaching deci¬ 
sion as to whether he would resign and enter law practice. 

Complainant while employed by the Federal Petroleum 
Agency Xo. 1 and other oil enforcement agencies had not 
been furnished with anv Regulation, or notice of existence 
of any rule or regulation of the Secretary of the Inte- 
7 rior or the Federal Tender Board Xo. 1, purporting 
to prohibit an ex-employee from appearing as attor¬ 
ney or agent before the Federal Tender Board Xo. 1; and 
the files and records of said agency and said Board during 
the period of complainant’s employment by said agencies 
contained no copies of any such regulations. 

By order issued by Harold L. Ickes and approved by the 

President March 1, 1935 by virtue and pursuant to the Con- 

nallv Act and Executive Order of the President thereunder 
» 

the Federal Tender Board Xo. 1 was authorized to make 
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regulations governing its procedure (3rd paragraph, Reg¬ 
ulation IV Order No. 1 promulgated March 1, 1935); and 
said Board prior to the date complainant resigned as afore¬ 
said had never made any rule or regulation barring or pro¬ 
hibiting former employees of the Federal Petroleum 
Agency No. 1, the Federal Tender Board No. 1 or other 
governmental agency from appearing personally before it 
as agents, or attorneys or otherwise. These facts were 
known to complainant and to the Board at the time com¬ 
plainant was reaching decision as to whether he would re¬ 
sign and enter practice. 

None of the orders of said Secretary issued by virtue of 
the Connally Act and Executive Order of the President au¬ 
thorizing said Secretary to execute said act, contain any 
regulation prohibiting former employees of the Department 
of Interior or other governmental agencies to practice and 
appear before said Board, or any regulation indicating that 
some previous regulation of the Secretary of Interior to 
such purpose might be applicable to said Board. This fact 
was known to the Board and complainant when he was 
reaching decision as to whether he would resign. 

To make more certain what his status would be with ref¬ 
erence to practice before the said Board and the attitude of 
that Board with regard to his practicing before it, if he re¬ 
signed and entered law practice, complainant on August 
30, 1937, several days before he submitted his resig- 
8 nation, conferred with J. V. Steele who was at that 
time the Chairman and sole member of and consti¬ 
tuted said Board. At that time, complainant told J. W. 
Steele that he was considering resigning and entering the 
private law practice in Tyler; that he had been prospect¬ 
ing the situation with reference to practice in Tyler and 
was endeavoring to reach a decision as to whether he would 
resign; that it was apparent to him that if he did enter 
practice in Tyler, because of its location in the area of the 
East Texas Oil Field, it was probable that he would be called 
upon from time to time to advise and represent clients in 
Connally Act and Federal Tender Board matters; that if 
he did enter practice it was his desire to maintain the ethi¬ 
cal standards of the profession and it was his desire to do 
nothing that would embarrass the Tender Board or Fed¬ 
eral Petroleum Agency No. 1, and he would not accept em¬ 
ployment or act as attorney in any matter which had been 
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investigated or passed upon by him or which had been pend¬ 
ing before the Board or said agency while he was employed 
by the Government. Complainant told the Chairman of the 
Board at that time that so far as he was able to determine 
there was no rule of ethics, or law, or Governmental regula¬ 
tion, which should restrain or prevent him from represent¬ 
ing persons in Connally Act or Federal Tender Board mat¬ 
ters arising after he left the service and of which he had no 
knowledge while in the service: and the Chairman of the 
Board then told complainant that he knew of no reason, rule 
or regulation which should prevent complainant from act¬ 
ing as attorney or appearing before this Board in any such 
matters. 

On or about August 27, 1937, about a week before com¬ 
plainant resigned from the Federal Petroleum Agency, he 
conferred with Mr. Charles J. Eastman, Director of that 
Agency, about resigning to enter practice in Tyler, at which 
time he advised said Director of the situation along 
9 the same line as he later advised Mr. Steele as above 
outlined: and at that time the Director of such 
agency told complainant that he knew of no reason or rule 
which should prevent complainant from acting as attorney 
or appearing before the Board in any Connally Act mat¬ 
ters which were not pending before the Board or other Gov¬ 
ernment agency while he was employed by the Government. 

vm. 

On September 2, 1937, in view of the above outlined facts 
and the results of his inquiries with reference to law prac¬ 
tice in Tyler and his understanding and assurance that it 
would not be unethical or unlawful for him to practice in 
Federal Tender and other Connally Act matters, which 
were not pending or of which he had no knowledge while 
employed by the government, complainant decided to re¬ 
sign from the position of Chief Investigator in the Federal 
Petroleum Agency and enter law practice in Tyler. Com¬ 
plainant thereupon submitted his voluntary resignation 
from such position on September 2, 1937, effective as of 
September 15, 1937, stating therein that he was resigning 
for the purpose of entering law practice. Said resignation 
was approved and accepted. Complainant pursuant to said 
resignation discontinued functioning in said position Sep¬ 
tember 15, 1937, and a few days later entered law* practice 
in Tvler, Texas. 
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IX. 

Within a few weeks after complainant entered law prac¬ 
tice in Tyler, and prior to October 29, 1937, persons sought 
to employ complainant to represent them in various mat¬ 
ters, including matters arising under the Connally Act and 
before the Federal Tender Board Xo. 1; and complainant 
accepted employment to represent persons before the Fed¬ 
eral Tender Board Xo. 1 in matters which were not pend¬ 
ing before said Board or other agencies of the Gov- 
10 eminent and upon which he had not passed while he 
was employed by the Government. 

X. 

Thereafter, on October 29, 1937, at an informal meeting 
of the Federal Tender Board Xo. 1, the Chairman thereof, 
J. W. Steele, in the presence of the other member of said 
Board, E. W. Chatterton, informed complainant that said 
Board had received a letter that date from Defendant, 
George W. Holland, Director of the Petroleum Conserva¬ 
tion Division instructing the Board to prohibit complainant 
from appearing before said Board as an attorney or agent 
in any matter whatsoever for a period of two years after 
the date of complainant’s resignation from the Federal 
Petroleum Agency Xo. 1; and that therefore the Board 
would not permit complainant to appear before it as an 
attorney or agent or in any other representative capacity 
for a period of two years after complainant’s resignation 
from said Agency. Said Board thereupon showed to com¬ 
plainant a copy of an Order and Regulation, Xo. 615, of 
Defendant, Harold L. Ickes, the Secretary of the Interior, 
issued March 24, 1933, and a copy of a circular of regula¬ 
tions promulgated by Acting Secretary, Alexander T. 
Vogelsang, dated September 27, 1927, (1917), entitled: 
“Laws and Regulations Governing the Recognition of 
Agents, Attorneys, and Other Persons to Represent Claim¬ 
ants before the Department of the Interior and the Bu¬ 
reaus Thereof”. Said order and regulations of the Secre¬ 
tary, Harold L. Ickes, reads as follows: 

“Order Xo. 615 March 24, 1933. 

Under the authority conferred upon the Secretary of the 
Interior by Section 5 of the Act of July 4, 1884 (23 Stat. 
L. 101), the following regulation is hereby promulgated and 
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ordered to be inserted between the 8th and 9th reg- 
11 ulations heretofore promulgated under the said Act 
on September 27, 1927: 

8-a. Xo person who has been employed or has held any 
office or place of trust or profit in the Department of the 
Interior shall be permitted to practice, appear, or act as an 
attorney or agent in any case, claim, contest or other pro¬ 
ceeding before the Department or before any bureau, board, 
division or other agency thereof, until two years shall have 
elapsed after the separation of the said person from the 
said service: and no attorney or agent admitted to practice 
before the Department shall employe or retain any such 
person for the purpose of making any personal appearance 
in any such case, claim, contest or other proceeding, before 
the expiration of the said two-year period. 

HAROLD L. ICKES, 

Secretary of the Interior 

A copy of the circular of Acting Secretary Vogelsang is 

filed herewith as a part hereof marked “Exhibit C”. At the 

beginning of said circular there is copied Sec. 5 of the Act 

of July 1884. (23 Stat. L. 101) (Title 5 USCA Sec. 493) 

under the authoritv of which Secretarv Harold L. Ickes bv 

* » * 

lii& Order Xo. 615, of March 24, 1933, purports to issue the 

above quoted order and regulation of that date. Said Sec. 

5 of said Act reads as follows: 

“That the Secretary of the Interior may prescribe rules 
and regulations governing the recognition of agents, attor¬ 
neys, or other persons representing claimants before his de¬ 
partment, and may require of such persons, agents, and at¬ 
torneys, before being recognized as representatives of 
claimants, that they shall show that they are of good moral 
character and in good repute, possessed of the necessary 
qualifications to enable them to render such claimants valu¬ 
able service, and otherwise competent to advise and assist 
such claimants in the presentation of their claims and such 
Secretary may, after notice and opportunity for a hearing, 
suspend or exclude from further practice before his depart¬ 
ment any such person, agent, or attorney shown to be in¬ 
competent, disreputable, or who refuses to comply with the 
said rules and regulations, or who shall with intent to de¬ 
fraud in any manner, deceive, mislead, or threaten any 
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claimant, or prospective claimant, by word, circular, letter, 
or by advertisement”. 

The said circular of Acting Secretary Vogelsang which 
the Order No. 615 of Secretary Ic-kes of March 24, 1933 pur¬ 
ports to amend and add to. contains fourteen (14) separate 
and distinct regulations promulgated by said Vogel- 
12 sang purporting to govern the recognition of agents 
and attorneys to represent claimants before the De¬ 
partment of the Interior and its several Bureaus, provid¬ 
ing, among other things, for applications required for ad¬ 
mission, oaths, proof of good character and good repute, 
and conditions and manner of disbarments. 

XI. 


Complainant has been informed by J. W. Steele, Chair¬ 
man of said Board, and upon information and belief avers, 
that the letter received by the Board from Defendant, 
George W. Holland, on October 29, 1937, in which said 
George \V. Holland instructed the Board to prohibit Com¬ 
plainant from practicing before the Board, was predicated 
upon and pursuant to a Ruling of Defendant, Harold L. 
Ickes, Secretary of the Interior on October 27, 1937, ob¬ 
tained and made as follows, to-wit: that said Defendant 
Holland on October 22, 1937, addressed a memorandum to 
said Secretary Ickes inquiring of him for a ruling as to 
whether the Secretary’s Order and Regulation No. 615 
dated March 24, 1933, (copied above herein) should be ap¬ 
plied to the Federal Tender Board No. 1 and by it against 
this complainant; and that said Secretary Ickes on October 
27, 1937, made an endorsement on said memorandum to the 
effect that said order and regulation should be so applied 
to any by said Board; and that on October 27, 1937, De¬ 
fendant Holland sent a telegram to the Board advising that 
such ruling had been made by the Secretary. 

XII. 


Prior to on or about October 27, 1937, approximately six 
weeks after complainant left employment of the Federal 
Petroleum Agency No. 1, the members of the Federal Ten¬ 
der Board had no knowledge of the existence of the said 
Order of the Secretary Ickes No. 615, dated March 24, 
1933, and thev had never theretofore seen said Order 
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13 and said Order had never been followed or applied 
bv said Board. Prior to October 27, 1937 the Secre- 

I * 7 

tary of Interior had never made any ruling to the effect 
that said Order Xo. 615 was applicable to said Board or to 
any former employees of the Federal Petroleum Agency 
Xo. 1 or other oil enforcement units under said Secretary. 
Prior to October 29, 1937, former employees of the Federal 
Tender Board Xo. 1 or other oil enforcement agencies under 
said Secretary had appeared before said Board and other 
agencies under the Secretarv as agents or attornevs within 
two years after the said former employees left the Gov¬ 
ernment service, and neither the Board nor Defendant, 
George W. Holland, nor llie Secretary had prohibited or 
sought to prohibit them from so appearing. 

During the entire existence of said Board to the date of 
the filing of this Bill of Complaint, the Secretary, Defen¬ 
dant Holland, and said Board have never applied or at¬ 
tempted to apply to any of the many agents and attorneys 
appearing before said Board, other than this complainant, 
the fourteen regulations contained in the circular of Act¬ 
ing Secretary Vogelsang dated September 27, 1927 (1917) 
(Exhibit C hereof) which circular of regulations said Or¬ 
der Xo. 615 of the Secretary Ickes purports to add to and 
amend. 

xm. 

On October 29, 1937 when the Federal Tender Board Xo. 
1 informed complainant that it would not permit him to 
practice before it, as above related, complainant objected 
to such action of the Board upon the grounds that the Reg¬ 
ulation of the Secretary upon which it is based was not 
authorized by the Act under which it purports to have been 
issued, that such regulation was not applicable to said 
Board, that such regulation is unconstitutional: and that 
said action of the Board, constituted an attempt to 

14 deprive complainant of his liberty and property in 
violation of the 5th amendment of the Constitution. 

The Board thereupon stated to complainant that it was 
bound to follow the instructions of Defendant Holland to 
prohibit complainant from practice before it. Thereafter 
complainant repeatedly requested and demanded a hear¬ 
ing before said Board for purpose of contesting said action 
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of the Board and the Board refused to grant complainant 
any hearing in the matter. 

XIV. 

On December 28, 1937, when said Board last refused to 
grant complainant the hearing requested by him, the Chair¬ 
man of the Board advised complainant that the issue pre¬ 
sented is properly for decision of the Secretary of the In¬ 
terior, and suggested to complainant that he appeal to the 
Secretary for reversal of the ruling by him that the Board 
should apply his Order Xo. 615 against complainant or for 
an exception to said ruling in favor of complainant. Com¬ 
plainant objected to such procedure, but, in order to avoid 
litigation if possible, he on December 28, 1937 appealed to 
the Secretary by letter, objecting to the action of the Board 
and the regulation and ruling of the Secretary upon which 
it was based and requested that the Secretary grant him a 
hearing to contest same. Bv letter under date of Januarv 
26, 1938, the Secretary refused to reverse said ruling and 
refused to grant complainant any hearing, stating, “no 
hearing is necessary”. 

XV. 

Complainant alleges that the action of the Defendants 
hereinabove complained of is erroneous, invalid, without, 
authority of law, unlawful, unconstitutional, and void, in 
that: 

(a) The Regulation Xo. 615 of the Secretary, dated 
March 24, 1933, is not authorized by the Act of Con- 

15 gross under the authority of which it purports to 
have been promulgated (Sec. 5 of the Act of Julv 4, 
1S84, 23 Stat. 101, Title 5 USCA 493). 

(b) Said Regulation X’o. 615 of the Secretary is repug¬ 
nant to and contrary to the policy and purposes of valid 
Acts of Congress, namely: Sec. 190 R. S., Title 5 USCA 99; 
and Sec. 5 of the Act of Julv 4, 1884, 23 Stat. 101, Title 5 
USCA 493. 

(c) Said Regulation Xo. 615 of the Secretary is arbi¬ 
trary, unreasonable, unjust and oppressive and violates the 
Due Process Clause of the 5th Amendment to the Consti¬ 
tution of the United States. 

(d) The ruling of the Secretary on October 27, 1937 to 
effect that said Regulation No. 615 should be applied by 
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the Federal Tender Board Xo. 1, to prohibit complainant 
from appearing before it, constitutes a retrospective, dis¬ 
criminating, arbitrary, unreasonable, and unjust attempt 
to deprive complainant of his liberty and property without 
due process of law in violation of said 5th Amendment. 

(e) The discriminating, retrospective, unjust and op¬ 
pressive manner in which Defendants are prohibiting com¬ 
plainant from appearing before said Board, clearly de¬ 
prives him of his liberty and property without due process 
of law in violation of said 5th Amendment. 

(f) Even if the Regulation of the Secretary Xo. (115 could 
be held to be valid, said regulation and the Section 5 of the 
Act of July 4, 18S4, under which said regulation purports 
to have been issued are not applicable to the Federal Ten¬ 
der Board Xo. 1, or to the cases, contests, and other pro¬ 
ceedings before said Board or to agents or attorneys ap¬ 
pearing before said Board. 

16 (g) By reason of the previous acts, conduct, pro¬ 

cedure, rules, representations, and interpretations 
of their authority by said Defendants and their agents upon 
which complainant relied, the Defendants are estopped 
from prohibiting complainant from appearing before said 
Federal Tender Board Xo. 1 upon the grounds upon which 
they attempt to so prohibit him. 

XVI. 

Complainant avers that the value of the right sought to 
be protected by the object of this Bill and the extent of the 
injury sought to be prevented thereby exceed the amount 
of $3000., exclusive of interest and costs. That, by reason 
of said action of the Defendants refusing to permit com¬ 
plainant to appear as attorney before the Federal Tender 
Board Xo. 1, complainant has been compelled to refuse to 
accept employment to represent persons before said Board, 
and he is, and in the future will be compelled to refuse to 
accept such employment if Defendants continue to refuse 
to permit him to represent persons before said Board. 
Complainant further avers, upon information and belief, 
that persons having legal matters arising before said Board 
have not and now are not seeking to employ complainant 
in said matters and in other matters because of said action 
of the Defendants; and that said action is injuring com¬ 
plainant’s reputation and professional standing. 
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By reason of the wrongful acts of defendants hereinabove 
complained of, complainant will be continuously prevented 
from the exercise and enjoyment of a right guaranteed to 
him by virtue of the Constitution and Laws of the United 
States, to his irreparable damage, unless this Honorable 
Court exercises the power and authority to enjoin said 
defendants. 

17 XVII. 

Wherefore, complainant prays: 

1. That a preliminary injunction pendente lite be issued 
restraining the Defendants, Secretary Harold L. Ickes, and 
George W. Holland, and their successors from refusing to 
permit this complainant to practice, appear, or act as at¬ 
torney or agent in cases, contests or other proceedings be¬ 
fore said Federal Tender Board Xo. 1 upon the grounds or 
for the reason that the Order and Regulation of the Secre¬ 
tary of the Interior X^o. 615 issued March 24, 1933, or any 
other Order, Regulation or ruling of said Secretary pro¬ 
hibits a person who has been employed in the Department 
of the Interior from so practicing or appearing before said 
Board until two years shall have elapsed after the separa¬ 
tion of such person from said service. 

2. That a Rule to Show Cause issue herein forthwith, 
requiring the Defendants to show cause before this Honor¬ 
able Court, at a time and place named therein, why the pre¬ 
liminary injunction hereinabove prayed for should not be 
granted pendente lite. 

3. That subpoena to defendants be issued commanding 
them upon a day certain to be and appear in this Honor¬ 
able Court, then and there to answer this bill of complaint. 

4. That upon final hearing herein, permanent injunction 
be issued to the same purposes as the preliminary injunc¬ 
tion hereinabove prayed for. 

5. That complainant may have such other and further 
relief as the nature of the case may require and as to this 
Honorable Court may seem just and proper. 

EARLE W. WALLICK 
C. L. DAWSOX 
Solicitors for complainant. 
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IS Washington, 

District of Columbia, ss: 

I, John D. Glass, being first duly sworn, depose and say 
that I have read the foregoing and annexed bill of com¬ 
plaint by me subscribed, and know the contents thereof, and 
that the matters and things therein stated as of my own 
personal knowledge I know to be true, and those therein 
stated as upon information and belief I believe to be true. 

JOHN D GLASS 
Complainant 

Subscribed and sworn to before me this 6th day of May, 
193S. 

KATHRYN F. KELLY 
Notary Public i)i and for the 
(Seal) District of Columbia. 

65 Order to Show Cause Why Preliminary 
Injunction Should Not Issue 

Filed Mav 10 193S 

* * * 

Upon the verified bill of complaint herein filed on the 
10th day of May, 1938, and the writ of subpoena herein. 

It Is Ordered that the defendants show cause, if any they 
have, before the United States Court for the District of 
Columbia, in the city of Washington, District of Columbia, 
on the 23 day of May, 1938, at 10 o'clock A. M. of that day, 
or as soon thereafter as counsel can be heard, why an in¬ 
junction should not issue pendente life as prayed for in 
the bill of complaint herein, enjoining defendants and their 
successors, from refusing to permit the complainant herein 
to practice, appear, or act as attorney or agent in cases, 
contests or other proceedings before the Federal Tender 
Board No. 1 upon the grounds or for the reason that the 
Order and Regulation No. 615 of the Secretary of the In¬ 
terior issued March 24, 1933, or any other order, regulation 
or ruling of said Secretary prohibits a person who has been 
employed in the Department of the Interior from prac¬ 
ticing or appearing before said Board until two years shall 
have elapsed after the separation of such person from said 
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service: and that the defendants show cause at the same 
time and place why the complainant should not have such 
other and further relief in the premises as may be just and 
proper. 

It Is Further Ordered that sufficient cause having been 
shown, service of this order with copy of said verified bill 
of complaint on the defendants on or before the 17th day of 
May, 1938, shall be sufficient service. 

Dated, Washington, D. 0., May 10, 1938. 

PEYTON GORDON 

District Judge 

66 Marshal's Return 

Served a Copy of within Order on within named Harold 
L. Iekes, Personally By serving E K Burley Asst't Sec. and 
George W. Holland Personally. May 10, 1938 

JOHN B. COLPOYS, 

U. S. Marshal in and for the D. of C. 

By HARRY C ALLEN 
Deputy U. S. Marshal. 

0 . 


67 Answer to Rill of Complaint for Injunction 
and Response to Order to Show Cause 

Filed June 13 1938 

• • • 

Come now the defendants, Harold L. Iekes, Secretary of 
the Interior, and George W. Holland, Director of the Pe¬ 
troleum Conservation Division, Department of the Interior, 
and for answer to the bill of complaint for injunction and 
for response to the order to show cause why an injunction 
should not be issued pendente life as prayed, state: 

I. 

That they have no knowledge or belief as to the residence 
of plaintiff and as to his engaging in the practice of law in 
Tyler, Smith County, Texas; and they admit the other facts 
set forth in paragraph I of the bill of complaint. 
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II. 


That they have no knowledge or belief as to the value of 

• c 

the matter in controversy as alleged in paragraph II of the 
complaint. 

m. 


That they admit the facts set forth in paragraph III of 
the complaint. 

IV. 


That the allegation with regard to the creation of the 
Petroleum Conservation Division is inaccurate, and that 
it was created by the Secretary of the Interior by an order 
dated March 14. 1936, and for the purpose of assisting him 
in administering the Connally Act and by an order dated 
March 31. 1936, expressly assigned to the supervision of 
the operations of the Federal Tender Board Xo. 1 and Fed¬ 
eral Petroleum Agency; that the allegation as to the crea¬ 
tion of the Federal Petroleum Agency is not complete 
in that it fails to state that the order of April 25, 
68 1935, was approved by the President; that they ad¬ 

mit all the other facts set forth in paragraph IV of 
the complaint. 

V. 


That the allegation as to the temporary nature of the ap¬ 
pointments of the plaintiff to positions in the Department 
is inaccurate: the appointments of July 16, 1934, and Octo¬ 
ber 23, 1935, were temporary in nature, but the succeeding 
ones were not: that they admit the other facts set forth 
in paragraph V of the complaint. 


VI. 


That thev have no knowledge or belief as to anv of the 
* » 

facts set forth in paragraph VI of the complaint. 

VII. 

That they admit that Canon 36 of the Canons of Ethics 
of the American Bar Association and Section 190, Revised 
Statutes, 5 U. S. C. 99, read as quoted in the second and 
third sentences of paragraph VII of the complaint, but 
otherwise they have no knowledge of the facts set forth in 
the first three sentences of said paragraph. 
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That they have no knowledge or belief of the facts set 
forth in that portion of paragraph VII of the complaint on 
page 6 which starts with the words “During the existence” 
and ends on page 7 with the words “any such regulations.” 

That as to all the remaining allegations of said para¬ 
graph VII of the complaint, they have no knowledge or be¬ 
lief, except that they admit that by the order issued by the 
Secretary of the Interior and approved by the President 
March 1, 1935, by virtue of and pursuant to the Connally 
Act and Executive Order of the President thereunder, the 
Federal Tender Board was authorized to make rules gov¬ 
erning its procedure; and they deny that none of the orders 

of said Secretarv issued bv virtue of the Connallv Act and 

• • * 

Executive Order of the President authorizing said 
69 Secretar\ to execute said act, contain anv regulation 
prohibiting former employees of the Department of 
the Interior or other governmental agencies to practice and 
appear before said Board, or any regulation indicating that 
some previous regulation of the Secretary of the Interior to 
such purpose might be applicable to said Board. 

VIII. 

That they admit that plaintiff submitted his voluntary 
resignation on September 2, 1937, effective as of September 
15, 1937, stating therein that he was resigning for the pur¬ 
pose of entering law practice; that said resignation was 
approved and accepted and he discontinued functioning in 
his position on September 15,1937; that they have no knowl¬ 
edge or belief as to the other facts set forth in paragraph 
VIII of the complaint. 

IX. 

That they have no knowledge or belief as to the facts set 
forth in paragraph IX of the complaint; that while plain¬ 
tiff alleges that he accepted employment to represent per¬ 
sons before the Federal Tender Board Xo. 1 in matters 
which were not pending before said Board or other agencies 
of the Government and upon which he had not passed while 
he was employed by the Government, he does not allege 
that he accepted only such employment: that in fact in at 
least one case, that of the Stewart Oil Company, he did ac¬ 
cept employment in a matter upon which he had passed 
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while employed by the Government as more fully appears 
hereinafter. 

X. 

'That they have no knowledge or belief as to the facts 
set forth in so much of paragraph X of the complaint as 
starts at the beginning thereof and ends on the seventh line 
from the bottom of page 10 with the words “and the 
70 Bureaus Thereof;’’ as to the remaining facts set 
forth therein, thev denv that the onlv source of au- 
thority in the Secretary to issue Order Xo. G15 and pro¬ 
mulgate the regulation therein contained is Section 5 of the 
act of July 4,1S84 (23 Stat. 101), but otherwise admits said 
remaining facts. 

XI. 

That they admit the facts set forth in paragraph XI of 
the complaint, except that portion which describes the con¬ 
tents of the memorandum of defendant Holland to the Sec¬ 
retary of the Interior dated October 22, 1937, and approved 
by the Secretary on October 27, 1937; as to the latter, they 

denv that the Seeretarv made anv endorsement on said 
* • » 

memorandum except to sign an approval thereof, and they 
otherwise deny the accuracy of said description. A copy 
of said memorandum is hereto annexed and marked Ex¬ 
hibit “A”. 

xn. 

That they have no knowledge or belief as to the facts set 
forth in the first sentence of paragraph XII of the com¬ 
plaint. 

As to the facts set forth in the second sentence of said 
paragraph, they allege that prior to October 27, 1937, the 
Secretary of the Interior had not specifically ruled that 
Order Xo. 615 was applicable to the Board or to former 
employees of the Federal Petroleum Agency, but Order 
Xo. 615 is by its terms clearly applicable to the Board and 
such employees and no such specific ruling was necessary. 

As to the facts set forth in the third sentence of said 
paragraph 1, they admit that prior to October 27, 1937, the 
defendants had not specifically prohibited or sought to pro¬ 
hibit any former employees of the Board or other agencies 
under the Secretary from appearing as attorney or agent 
before said Board or other agencies within two vears after 
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leaving Government service; no facts requiring any 

71 such specific action were ever brought to their atten¬ 
tion, nor was any such specific action necessary in 

view of the existence of Section 82, which clearly prevents 
such appearance; that they have no knowledge as to the 
remaining facts set forth in said sentence. 

As to the last paragraph of the said numbered para¬ 
graph, the statements therein contained are immaterial; the 
regulations of Acting Secretary Vogelsang were and are 
subsisting and in full force and effect and no further action 
was or is necessary for these defendants to have “applied 
or attempted to apply” them as therein alleged; that no 
facts were called to their attention requiring any specific 
action with regard to such regulations; and as to the ac¬ 
tions of the Board referred to therein, they deny knowledge 
thereof. 

xm. 

That they have no knowledge or belief as to the facts 
set forth in paragraph XIII of the complaint. 

XIV. 

That they admit that plaintiff wrote the Secretary of the 
Interior a letter dated December 28, 1937, objecting to the 
alleged actions of the Board and to the ruling of the Sec¬ 
retary of October 27, 1937, and requesting a hearing and 
that by letter dated January 26, 1938, to the plaintiff, the 
Secretary overruled the contentions of plaintiff and stated 
that no hearing was necessary; that they have no knowl¬ 
edge or belief as to the remaining facts set forth in para¬ 
graph XIV of the complaint. A copy of said letter of the 
Secretary is annexed hereto and marked Exhibit “B”. 

XV. 

That they deny the allegations of paragraph XX 7 of the 
complaint. 

72 XVI. 

That they have no knowledge or belief as to the facts set 
forth in the first paragraph of numbered paragraph XVI 
of the complaint. 

That they deny the facts set forth in the second para¬ 
graph of said numbered paragraph. 
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Further answering; the bill of complaint and responding; 
to the rule to show cause, the defendants state: 

XVII. 

That on March 24, 1933, the Secretary of the Interior is¬ 
sued Order Xo. 615, which reads as follows: 


“Order Xo. 615 

i 


March 24, 1933. 


Fader the authority conferred upon the Secretary of the 
Interior by Section 5 of the Act of July 4, 1884 (23 Stat. 
L. 101), the following; regulation is hereby promulgated 
and ordered to be inserted between the 8th and 9th regula¬ 
tions heretofore promulgated under the said Act on Sep¬ 
tember 27, 1927: 

8-a. Xo person who has been employed or has held any 
office or place of trust or profit in the Department of the 
Interior shall be permitted to practice, appear, or act as an 
attorney or agent in any case, claim, contest or other pro¬ 
ceeding before the Department or before any bureau, 
board, division or other agencv thereof, until two vears 
shall have elapsed after the separation of the said person 
from the said service: and no attorney or agent admitted to 
practice before the Department shall employe or retain any 
such person for the purpose of making any personal ap¬ 
pearance in any such case, claim, contest or other proceed¬ 
ing, before the expiration of the said two-year period. 


HAROLD L. ICKES, 

Secretary of the Interior". 


That the promulgation of said Section Sa, to which plain¬ 
tiff refers as Regulation Xo. 615, is authorized by Section 5 
of the act of July 4, 1884 (23 Stat. 101. 5 U. S. 0. 493), and 
is not contrary to the policy and purpose of any act of 
Congress; that in any event the construction of said 
73 statute so as to authorize the promulgation of Sec¬ 
tion 8a is reasonably possible; in so construing the 
statute, the Secretary of the Interior exercised discretion; 
and injunction will not issue to interfere with that exercise 
of discretion, even though the court would construe the 
statute otherwise. 

That the promulgation of Section 8a is the lawful exer¬ 
cise of a power inherent in the Secretary of the Interior to 
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regulate the appearance of attorneys and agents before the 
Department of the Interior or any bureau, board, division 
or agency thereof, which said inherent power is indepen¬ 
dent of said statute. 

XVIII. 

That Section 8a is reasonable on its face, is not arbi¬ 
trary, unjust or oppressive, and does not violate the due 
process clause of the Fifth Amendment of the Constitu¬ 
tion. 

XIX. 

That the Secretary’s ruling of October 27, 1937, that Sec¬ 
tion 8a applies to Federal Tender Board Xo. 1 is in all re¬ 
spects lawful and valid and merely confirms that which 
Section 8a plainly declares, by referring to proceedings 
“ * * * before the Department, or before any bureau, board, 
division or other agenev thereof * * 

XX. 

That the action of the defendants in enforcing Section 8a 
as to the plaintiff is in all respects lawful and valid, and 
they are not estopped from doing so. 

XXI. 

That plaintiff should receive no relief from a court of 
equity because he does not come into court with clean 
hands, by reason of the following facts, which are alleged 
upon information and belief, the source of the information 
and ground for belief being official records, reports 
74 and memoranda in the possession of these defen¬ 
dants : 

(a) During the period from July 22, 1936, to September 
15, 1937. plaintiff was Chief Investigator of Federal Pe¬ 
troleum Agency Xo. 1, which was an administrative and in¬ 
vestigative agency whose principal duties related to mat¬ 
ters coming before Federal Tender Board Xo. 1. During 
this period, the agency conducted an investigation of cer¬ 
tain activities of the Stewart Oil Company. 

On or about July 22, 1936, an examiner, who was a sub¬ 
ordinate of plaintiff, wrote two memoranda in the case for 
the Director of the Agency. These were initialed by plain¬ 
tiff. On December 30,1936, the report of an examiner, also 
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a subordinate of plaintiff, was submitted to the Director 
of the Agency. This report was initialed by plaintiff. On 
January 7,1937, plaintiff signed and submitted a memoran¬ 
dum to the Director, in which he closed the case but kept it 
open for surveillance and inspection. With the exception 
of the period from July 22 to August 24, 1936, the investi¬ 
gation of the case was under the supervision of plaintiff 
until he resigned and ceased active service on September 
15, 1937. 

On October 11, 1937, at the request of the agency, the 
Federal Tender Board Xo. 1 issued its subpoena for the 
appearance of Edward Brewer to testify in the said Stew¬ 
art Oil Company case on October 19, 1937, concerning op¬ 
erations of the company from July 1936 to March 1937, 
during which time Brewer was employed by the company. 

(b) On October 19, 1937, plaintiff appeared at the office 
of the agency and announced to the then Acting Chief In¬ 
vestigator that he was representing Brewer before the 
Board in its investigation in the matter of the Stewart Oil 
Company. Shortly thereafter and on the same day, 

Brewer and plaintiff appeared before the Board in 
75 response to the subpoena. All that then transpired 
was that the hearing was continued by the Board 
for 10 days. Thereafter, plaintiff was notified that section 
8a barred his appearance before the Board for two years 
after termination of his employment with the agency. 

(c) Photostatic copies of the two examiner’s reports 
dated July 22, 1936, the examiner’s report dated December 
30, 1936, the plaintiff’s memorandum dated January 7, 
1937, and of the official transcript of the proceedings before 
the Board on October 19, 1937, referred to hereinabove, 
will be submitted to the court upon the argument of the 
order to show cause. 

(d) It thus conclusively appears that after leaving the 
service of the Government, plaintiff accepted a retainer 
from a client and sought to represent him in a matter, 
which, while in the service of the Government, he investi¬ 
gated and passed upon. 

(e) CanQn 36 of the Canons of Ethics of the American 
Bar Association, quoted by plaintiff on page 6 of his com¬ 
plaint, is as follows: 
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“A lawyer, having once held public office or having been 
in the public employ, should not after his retirement ac¬ 
cept employment in connection with any matter which he 
has investigated or passed upon while in such office or em- 
plov.” 

XXII. 


That in promulgating Section 8a and in prohibiting 
plaintiff from practicing before Federal Tender Board Xo. 
1 for the two years succeeding the termination of his em¬ 
ployment by the Government, the Secretary of the Interior 
acted in the exercise of a discretionary power to regulate 
the recognition, appearance and practice of attorneys and 
agents before the Department of the Interior, its bureaus, 
boards or other agencies under the Secretarv of the Inte- 
rior and injunction will not issue to interfere with 
76 such diseretionarv action. 


.Further answering the bill of complaint and responding 
to the order to show cause and as ground for dismissal of 
the complaint for insufficiency in law appearing on the face 
thereof, defendants state: 

XXIII. 

That in taking the action sought to be enjoined, the Sec¬ 
retary of the Interior is performing a function of the Pres¬ 
ident of the United States under the Connally Act; that that 
statute grants the power to administer its provisions to the 
President of the United States: that pursuant to the power 
expressly granted by Section 11 of the statute, the Presi¬ 
dent, by Executive Order Xo. 6979, dated February 28, 
1935, designated the Secretary of the Interior as the agent 
of the President to execute all the powers and functions 
vested in him, with exceptions not here material: that so 
far as the defendant Holland is concerned, the action sought 
to be enjoined is being performed as a subordinate official 
of the Secretary of the Interior, charged with the duty of 
aiding the Secretary in performing the said powers and 
functions of the President of the United States under the 
Connally Act: that in any event, therefore, no petition or 
bill of injunction or preliminary injunction would lie 
against these defendants; that for the foregoing reasons 
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this court is without jurisdiction to enjoin the defendants 
in this case. 


Further responding to the rule to show cause, the de¬ 
fendants state: 

XXIV. 

That plaintiff ended his active service with the 
77 Government on September 15, 1937, and the period 
during which by virtue of Section 8a he is prohibited 



ends on September 15, 1939. Some nine months of the two- 
year period have already gone by. If the court should 
grant a preliminary injunction, plaintiff will in effect re¬ 
ceive substantially all the relief a final decree might allow, 
because a final decree will in the ordinary course of events 
not be entered herein until all or most of the balance of the 
two-year period shall have expired. The Equity Clerk of 
this court states that in the ordinary course of events it 
would take about a year and a half for the case to be reached 
for trial. Thus, even if the final decree should go against 
the plaintiff, he shall have probably gained all the relief 
he seeks herein. 

If the court should grant a preliminary injunction, an 
easy way shall have been opened for the substantial frustra¬ 
tion of enforcement of Section 8a, a regulation whose va¬ 
lidity is presumed and which is actually valid and reason¬ 
able on its face. 


The defendants move to dismiss the complaint herein 
upon each and every of the following grounds: 

(1) The bill of complaint fails to set up sufficient grounds 
to warrant the court in granting the relief sought. 

(2) That in taking the action sought to be enjoined, the 
Secretary of the Interior is performing a function of the 
President of the United States under the Connally Act; 
that the statute grants the newer to administer its provi¬ 
sions to the President of the United States; that pursuant 
to the power expressly granted by Section 11 of the statute, 
the President, by Executive Order Xo. 6979, dated Febru¬ 
ary 28. 1935, designated the Secretary of the Interior as 
the agent of the President to execute all the powers and 
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functions vested in him, with exceptions not here 
7S material; that so far a> the defendant Holland is 
concerned, the action sought to be enjoined is being 
performed as a subordinate official of the Secretary of the 
Interior, charged with the duty of aiding the Secretary in 
performing the said powers and functions of the President 
of the United States under the Uonnallv Act; that in anv 
event, therefore, no petition or bill of injunction or pre¬ 
liminary injunction would lie against these defendants; that 
for the foregoing reasons this court is without jurisdiction 
to enjoin the defendants in this case. 

(3) That the promulgation of said Section 8a, to which 
plaintiff refers as Regulation Xo. 615, is authorized by Sec¬ 
tion 5 of the act of Julv 4, 1884 (23 Stat. 101, 5 U. S. C. 


493). and is not contrary to the policy and purpose of any 
act of Congress; that in any event the construction of said 
statute so as to authorize the promulgation of Section Sa 
is reasonably possible; in so construing the statute, the 
Secretary of the interior exercised discretion; and injunc¬ 
tion will not issue to interfere with that exercise of discre¬ 
tion. even though the court would construe the statute 
otherwise. 

(4) That the promulgation of Section 8a is the lawful 
exercise of a power inherent in the Secretary of the Inte¬ 
rior to regulate the appearance of attorneys and agents 
before the Department of the Interior or any bureau, 
board, division or agency thereof, which said inherent 
power is independent of said statute. 

(5) That Section Sa is reasonable on its face, is not ar¬ 
bitrary, unjust or oppressive, and does not violate the due 
process clause of the Fifth Amendment of the Constitution. 

(6) That the Secretary’s ruling of October 27. 1937, that 
Section 8a applies to Federal Tender Board Xo. 1 is in all 
respects lawful and valid and merely confirms that which 
Section Sa plainly declares, by referring to proceedings 

“* * * before the Department, or before any bureau, 
79 board, division or other agency thereof # * 

(7) That the action of the defendants in enforc¬ 
ing Section 8a as against the plaintiff is in all respects law¬ 
ful and valid, they are not and cannot be estopped from 
doing so, and the complaint sets forth no facts which would 
warrant the court in restraining such enforcement. 
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(8) That in promulgating Section Sa and in prohibiting 
plaintiff from practicing before Federal Tender Board Xo. 
1 for the two years succeeding the termination of his em¬ 
ployment by the Government, the Secretary of the Interior 
acted in the exercise of a discretionary power to regulate 
the recognition, appearance and practice of attorneys and 
agents before the Department of the Interior, its bureaus, 
boards or other agencies under the Secretary of the Inte¬ 
rior and injunction will not issue to interfere with such dis¬ 
cretionary action. 

The defendants ask that the foregoing motion be called 
up and disposed of before final hearing. 

Having fully answered the bill of complaint and the 
order to show cause, the defendants respectfully pray: 

(1) That the rule to show cause herein be vacated and 
discharged. 

(2) That the bill of complaint for injunction be dis¬ 
missed with costs. 

HAROLD L. ICKES, 

Secretary of the Interior , 

By E K BURLEW 
Acting Secretary of the Inte¬ 
rior. 

GEORGE W. HOLLAND 

Director , Petroleum Conser¬ 
vation Division. 

FREDERIC L. KIRGIS 

Acting Solicitor, Department of the Interior. 

HARRY M EDELSTEIX 

Assistant Solicitor, Department of the Interior. 

Attorneys for Defendants. 

80 District of Columbia, ss; 

I, E. K. BURLEW, being duly sworn, state that I 
am the Acting Secretary of the Interior, that I have read 
the above and foregoing answer and response by me sub¬ 
scribed on behalf of Harold L. Ickes, Secretary of the In¬ 
terior; and that I verily believe that the facts set forth 
therein are true. 


E. K. BURLEW 
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Subscribed and sworn to before me this 11th dav of June, 
1938. 

GLEXX D THOMPSOX 

(Seal) Notary Public in and for the 

District of Columbia. 

My commission expires Xov. 9, 1938. 

District of Columbia, ss : 


GEORGE AY. HOLLAXD, being first duly sworn, on my 
oath sav that I have read the foregoing answer and re- 
spouse and that I know the contents thereof; that the mat¬ 
ters and things therein stated of mv own knowledge are true 
and those stated upon information and belief I believe to 
be true. 


GEORGE AY. HOLLAXD 

Subscribed and sworn to before me this 11th dav of June, 
1938. 

HERMAX C GAUSS 
Notary Public in and for the 
(Seal) District of Columbia. 


My commission expires March 31, 1943. 
81 Defendants’ Exhibits. 


Ex. A. 


Filed June 13, 1938 

United States Department of the Interior 
Federal Petroleum Agency Xo. 1, Kilgore, Texas 


Date of Report 

December 30, 1930 
Period of investigation: 

July 31, 1930 
to 

Deo mber 33, 1930 


’'Serial number; previous correspondence; nature 
of report (favorable on min imi > ; name of Spe¬ 
cial Agent (Interior, Oil Enf., or P.W.A.). 

S vial No.: K 373. 


< 


Subject: Stewart Oil Company. 

Violation: Alleged Charging of Excess Pro- 
duetion from Ferguson Lease to the Sex¬ 
ton and Holt Leases, to make up their Al¬ 
lowable. 

Investigated by: Examiners Jack Peterson, D. 
B. Burnett, W. W. Barr, Alan L. Drew, 
and Frank E. Van Loo. 
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Reported by: Examiner Frank E. Van Loo. 

Brief: 

Investigation was started due to reports that the Fer¬ 
guson Lease was being used by the Stewart Oil Company 
and the Gilliland Pipe Line Company to make up the al¬ 
lowable production for the Holt and Sexton Leases. The 
only evidence which is obtainable comes from one E. I). 
Hamilton, who was a former employee of the Stewart Oil 
Company, who was discharged for drunkewess and incom- 
pentency, according to statements of officials of the Stew¬ 
art Oil Company. Xo corroborative testimony could be 
obtained substantiating Hamilton's charge. 

Recommendation: 

It is hereby recommended by reporting Examiner, that 
in view of the apparent reputation of Mr. Hamilton, as to 
his being a drunkard, which was corroborated by the fact 
that he during the time when he was drinking, beat up his 
wife so badly that she had to be taken to a hospital, and he 
was incarcerated in jail at Henderson, Texas, for same, 
and due to the fact that no evidence was found supporting 
Mr. Hamilton's statements of excess production on the Fer¬ 
guson Lease, that the case be closed. 

F. E. VAX LOO 
Examiner, Federal Petroleum 
Agency No. 1. 

Approved: 

CHAS J EASTMAX 

Director, Federal Petroleum Agency No. 1. 

JDE Title. 

cc: MR. HOLLAXD, 

Washington, D. C. 

(Confidential Xot for Public Inspection) 
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Ex. B. 

82 Kilgore, Texas 

July 22, 193G 

Memorandum To: Charles J. Eastman. Director Fed¬ 
eral Petroleum Agency No. 1 

From: Jack Peterson, Examiner File 

JDE 

Subject: Stewart Oil Companv, Sexton Lease File Xo. 
K 373' 

On July 21, 1936, reporting Examiner checked the Stew¬ 
art Oil Company's Sexton, Holt and Ferguson Leases in 
the Daniel Clark Survey, Rusk County, Texas, with Mr. 
Abbey, an employee of the Engineering Department of the 
Railroad Commission of Texas. On this occasion Mr. C. C. 
Cook, Superintendent for the Stewart Oil Company, was 
interviewed with reference to their Sexton Xo. 1 well, and 
a request was made that this well be started pumping in 
order to make a potential test. The well was started 
pumping at about 10:20 a. m. and was shut down by Mr. 
Cook at about 1:00 p. m., during which time it never pro¬ 
duced anv oil. 

The lease storage tanks on the Sexton lease were guaged 
and found to contain only a small amount of oil, approxi¬ 
mately 1 foot in one of the tanks, and 1 foot 8 inches in the 
other tank. Mr. C. C. Cook stated to reporting Examiner 
that he did not know the amount of oil produced by the 

Sexton Xo. 1 well due to the fact that he had onlv been 

• 

employed as Superintendent for a short time, and also be¬ 
cause of the fact that he had had a string of cable tools 
working on this well in an effort to increase the production. 
He stated that at the time the cable tools were taken off this 
Xo. 1 Sexton well oil was standing approximately 3000 feet 
in the hold. 

The reporting Examiner next interviewed Mr. E. D. 
Hamilton, a former pumper employed by the Stewart Oil 
Company on the Sexton, Holt and Ferguson leases, who was 
discharged by Mr. Cook only a few days ago. Mr. Ham¬ 
ilton stated that he had been employed by the Stewart Oil 
Company since February 11,1936, as pumper, and that dur¬ 
ing the period between February 11 and July 20, 1936, the 
Sexton Xo. 1 well had only produced 1 foot and 8 inches of 
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oil in an H-Five hundred barrel tank which would total 
onlv 50 barrels of oil. According to Mr. Hamilton, this oil 
still, remained in the lease storage tanks on the Sexton lease 
at the time of his dismissal, which was about July 20, 1936. 

Mr. Hamilton stated to reporting Examiner that the en¬ 
tire Holt lease would only produce about GO barrels per 
day, and that one well on the Ferguson lease would produce 
approximately 55 barrels per day, that during the month 
of June, 1936, the Gilliland Pipeline Company purchased 
approximately 835 barrels of oil from the Ferguson Xo. 1 
well, whereas the allowable was only 600 barrels. 

Mr. Hamilton stated to reporting Examiner that he had 
signed all run tickets covering purchases by the Gilliland 
Pipeline Company from the Stewart Oil Company’s Holt 
and Ferguson leases and knows of his own knowledge the 
amount of oil produced on these leases, and that the 
amount shown bv gauge tickets not signed bv him 
83 but in the possession of Mr. Cook, the Superinten¬ 
dent, was far in excess of the amount of oil produced 
from these two wells. He was of the opinion that the differ¬ 
ence between the amount of oil actually produced on the 
Holt and Sexton leases and the amount shown to have been 
produced, which was their full allowable, was produced and 
run from the Brightwell lease located near Pistol Hill 
owned by the Stewart Oil Company. 

JACK PETERSON 
Examiner 


Ex. C. 

S4 Kilgore, Texas 

July 22, 1936 

Memorandum To: Charles J. Eastman, Director Fed¬ 
eral Petroleum Agencv Xo. 1 

20 Van Loo 

From: Jack Peterson, Examiner 

JDE 

Subject: Stewart Oil Company, Sexton Lease Filed 
Xo. K-373 

On July 21, 1936, reporting examiner secured from Mr. 
E. D. Hamilton a carbon copy of Gilliland Pipeline Com¬ 
pany run ticket Xo. 190S7, covering a net run of 358.23 bar- 
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rels of crude petroleum from the Stewart Oil Company, 
Ferguson lease. 

This run ticket is made out to the Stewart Oil Company, 
giving credit for the purchase to their Sexton lease. The 
run, according to the ticket, was made from tank Xo. 492 
on the Sexton farm, but according to Othello Ferguson and 
K. D. Hamilton, was actually made from tank Xo. 535, on 
the Ferguson lease. 

Gilliland Pipeline run ticket Xo. 19087 shows the new 
seal placed on tank Xo. 492. Sexton lease, as being Gilli¬ 
land Pipeline Company seal Xo. 279. 

Examiner Peterson, Mr. Abbey, an employee of the Rail¬ 
road Commission, Othello Ferguson and Bursbv Ferguson, 
examined the pipeline seals on tanks Xo. 535 and 536 on the 
Ferguson lease duly 21, 1936, and found this Gilliland 
Pipeline Company seal Xo. 279 on the pipeline connection 
to tank Xo. 535, instead of being on tank Xo. 492, Sexton 
lease, as shown by run ticket Xo. 190S7. 


JACK PETERSOX 
Examiner 


Lillis 


Glass 

DFL. 

85 United States Department of the Interior 

Federal Petroleum Agency Xo. 1, Kilgore, Texas 

Ex. D. 

January 7, 1937. 

Memorandum To: Chas. J. Eastman, Director. 

From: John D. Glass, Chief Investigator. M 

Subject: Stewart Oil Company, Serial Xo. K-373. 

I am marking the index card in the above case closed as 
recommended by Examiner Van Loo in his attached report 
of December 30, 1936. 

However, in view of the fact that I personally believe 
that the complainant, Hamilton, was probably telling the 
truth, I am not concluding that he made false complaint, 
although he may be a drunkard and his former employers 
may say that he was discharged for that reason. It has 
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been our experience that usually when any former em¬ 
ployee gives us any information, the employer accuses him 
of being a thief or otherwise unworthy of credit. Doubt¬ 
less 1 , Hamilton was disgruntled, but the only employees 
who give us any information are disgruntled employees. 
In view of my opinion in the matter, I am placing the Sex¬ 
ton, Holt, and Ferguson leases of the Stewart Oil Company 
in the Daniel Clark Survey, Rusk County, on our list for 
surveillance and inspection. The Daniel Clark Survey has 
many walls in it which will not make their allowable. It is 
not improbable that the Stewart Oil Company has been 
tentpted to make production of poor leases in that area 
from a good lease. 

JOHN D GLASS 
Chief Investigator. 

cc: MR. G. W. HOLLAND, 

Washington, D. C. 

86 Special Investigative Hearing Before Fed¬ 
eral Tender Board No. 1—Kilgore, Texas— 

Ex. E. 

October 18, 1937 

In Re: Stewart Oil Company 

Present: 

On behalf Federal Tender 


Board No. 1.Mr. J. W. Steele, Chairman 

Mr. E. W. Chatterton, Member 

On behalf Federal Petroleum 

Agency No. 1 .Mr. Warren Moore, 

Acting Chief Investigator 
Mr. Jack Peterson, Examiner 

Witness: 


MR. EVERETT BREWER. 

Others Present: 

MR. JOHN D. GLASS, Attorney . 

Tyler, Texas. 

87 Mr. Steele: This is a special meeting of the Fed¬ 
eral Tender Board #1, to question Everett Brewer 
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in connection with the operations of certain leases of the 
Stewart Oil Company over a period from July 1, 198(1 .o 
March, 1937. 

Mr. Brewer, you are appearing in answer to this sub¬ 
poena ? 

A. Yes, sir. 

Mr. Steele: For the convenience of the Board, it will be 
necessary to continue this hearing for ten days. 

Mr. Glass: OK. 

Mr. Steele: That is all this morning. 

Meeting adjourned at 9:45 A. M. 


Certificate 

I, THELMA CAIX, Stenographer for the Federal Ten¬ 
der Board Xo. 1., Kilgore, Texas, hereby certify that the 
foregoing portion of this page is a true and correct tran¬ 
script of my shorthand notes taken in the special meeting 
of the Federal Tender Board Xo. 1 on October 19th, 1937, 
for the purpose of questioning Everett Brewer. 

THELMA CAIX 
Stenographer 

88 Memorandum Opinion 

Filed Julv 7—193S 

• • • 

The regulation under which the defendant has been ex¬ 
cluded from practise before the Federal Tender Board is 
by the express terms of the order promulgating it based 
upon the authority of the Act of July 4. 1884, and accor¬ 
dingly if the Tender board be a part of the Department of 
the Interior that Act controls. I cannot say however that 
I agree with the California court (Day v. Laguna Land Co., 
115 Calif. Apps. 221) in holding that the clause in the act 
“may require of such persons—that they shall show that 
thov are of good moral character—or” necessarilv limits 
the preceding authority under the act “to prescribe rules 
and regulations governing the recognition of agents, attor¬ 
neys representing claimants before his department” I 
think therefore that he had the power to make the regula- 
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tion in question which in my opinion is a reasonable one. 
If however, as the plaintiff contends, the Federal Tender 
Board be not a part of the Department of the Interior, I 
find no inherent power in anyone to appear before the 
Board by attorney or agent. In such case the Secretary 
would have the power to make all reasonable regulations 
of the practise before the Board and if he thought fit to 
apply the regulations which he had adopted governing pro¬ 
cedure in his Department. 

Under either view I think that the application for an 
injunction pendente lite should be denied. 

BAILEY 

J 
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Order 

Filed July 30 1938 


This cause came on to be heard at this term on the plain¬ 
tiff's motion for an injunction pendente life brought on to 
be heard by rule to show cause issued May 10, 193S; and 
thereupon, upon consideration thereof, it is this 30th day 
of July, 1938, 

ORDERED, ADJUDGED and DECREED that the 
plaintiff's motion for an injunction pendente lite be and 
the same hereby is denied and the said rule to show cause 
be and the same hereby is discharged, to which ruling the 
complainant notes an exception, which exception is allowed. 

JEXXIXGS BAILEY 
District Judge. 

Xo objection as to form: 

C. L. DAWSOX 

Attorneys for plaintiff. 

E W WALLICK 
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90 UNITED STATES OF AMERICA 


Department of the Interior 
Washington, D. C. 

August 31, 1938 

Pursuant to Title 28, Paragraph 661, United States 
Code, I hereby certify that the annexed is a true copy of 
the original as it appears on the records and files of this 
Department. 

IN TESTIMONY WHEREOF, I have hereunto sub¬ 
scribed my name, and caused the seal of the Department 
of the Interior to be affixed, the day and year first above 
written. 

OSCAR L CHAPMAN 
Assistant Secretary 

(Seal) of the Interior. 


United States Department of the Interior 
Office of the Secretary 
Petroleum Conservation Division 
Washington 

Department of the Interior 
Petroleum Conservation Division 
Noted 

Oct 27 1937 

HOLLAND 

Director 


October 22, 1937. 

Memorandum for the Secretary: 

On July 16, 1934, John D. Glass was appointed a Special 
Agent, Division of Investigation (Oil Enforcement) at a 
salary of ,452900 per annum; on October 23, 1935, he 
91 was promoted to $3200 per annum; on December 31, 
1936, he was promoted to $3700 per annum as Chief 
Investigator, Federal Petroleum Agency No. 1, and on 
September 28, his resignation was accepted effective at 
the close of October 3, 1937. 
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On July 21, 1936, Mr. Glass assigned a case (K-373), 
and Examiner Van Loo's report of December 30, 1936, 
recommending that the case be closed, was approved by 
Mr. Glass. Memoranda dated July 22, 1936, relating to 
this case were initialed by Mr. Glass, and a memorandum, 
dated Januarv 7, 1937. bv Mr. Glass stated that he had 
listed the case for surveillance and inspection. A mem¬ 
orandum, dated October 19, 1937, by Mr. Moore states that 
the investigation of the case was under the supervision of 
Mr. Glass with the exception of the period from July 22 
to August 24. 1937, when it was under the supervision of 
Mi 1 . Moore, and that the investigation of the case from 
September 1 to September 15. 1937 was under the super¬ 
vision of Mr. Glass. 

On October 11. 1937. Chairman Steele issued a sub¬ 
poena for the appearance on October 19 of Everett Brewer 
to testify in this case, and on that date Mr. Brewer ap¬ 
peared in response to the subpoena and was represented 
by Mr. Glass, who is reported to be engaged in the prac¬ 
tice of law at Tyler, Texas. At my suggestion Chairman 
Steele continued the hearing for 10 days. 

With a letter dated October 21, I sent Chairman Steele 
a copy of your Order Xo. 615. dated March 24, 1933, with 
the statement that the Order applies to the operation of 
Federal Tender Board Xo. 1 and Federal Petroleum 
Agency Xo. 1, and that lie and the Director of the Agency 
should be governed thereby in the event any former em¬ 
ployee should appear before the Board or Agency. Your 
approval of this action is respectfully recommended. 

It will be appreciated if the attached record is returned 
for the files of this Division. 

G. W. HOLLAXD 
Director. 

Approved: Oct 27 1937 
H. L. I. 

Secretary of the Interior. 

H. S. 
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92 UNITED STATICS OF AMERICA 


Department of the Interior 
'Washington, D. C. 

August 31, 1938 

Pursuant to Title 28. Paragraph 661, United States 
Code, I hereby certify that the annexed is a true copy of 
the original as it appears on the records and files of this 
Department. 

IX TESTIMONY WHEREOF, 1 have hereunto sub¬ 
scribed my name, and caused the seal of the Department 
of the Interior to be affixed, the day and year first above 
written. 

OSCAR L CHAPMAN 
Assistant Secretary 

(Seal) of the Interior. 

Exhibit B 

The Secretary of the Interior 
Washington 

Jan 26 1938 

John D. Glass, Esq., 

Peoples Bank Building, 

Tyler, Texas. 

My dear Mr. Glass: 

I have considered your letter of December 28, 1937, 
presenting the question whether you are now eligible to 
practice as an attorney before the Federal Tender Board 
No. 1, Petroleum Conservation Division, Department of 
the Interior. 

The personnel records of Ihe Department show that you 
were appointed a special agent in the Division of Investi¬ 
gations on July 16, 1934; that you were transferred to the 
Petroleum Conservation Division on May 1, 1936, and on 
May 16, 1936, transferred to Federal Petroleum Agency 
No. 1 and designated Chief Investigator; that on September 
28, 1937, your resignation was accepted to become effective 
October 3, 1937. 
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03 The Division of Investigations is an agency of 
the Department of the Interior. The Petroleum 
Conservation Division was set up by my order (Xo. 1054) 
as Secretary of the Interior on March 14, 1936, to replace 
the Petroleum Administrative Board whose statutory life 
was about to expire. Tn Departmental Order Xo. 1057 of 
March 31, 1936, it was stated that 


‘‘To assist the Secretary of the Interior in administering 
the act of February *22, 1935 (49 Stat. 30), the Petroleum 
Conservation Division under the direction of the Secretary 
of the Interior, will supervise the operations of Federal 
Tender Board Xo. 1, Federal Petroleum Agencv Xo. 

-J » * # j y 

*9 


On April 25, 1935. Federal Petroleum Agency Xo. 1 was 
established by Executive Order Xo. 7024-B by virtue of 
and pursuant to the act of February 22, 1935, and Execu¬ 
tive Order Xo. 6979 of February 28, 1935. Executive 
Order Xo. 6979 designated and appointed under the au¬ 
thority of the act of February 22, 1935, the Secretary of 
the Interior as the agent of the President to execute all 
powers vested in the President by the said act, except those 
invested in him by section 4 thereof, and providing that 
no regulation under section 5(a) should be effective unless 
approved by the President. 

It is clear from the foregoing recitals that the Federal 
agencies with which you have been connected as an em¬ 
ployee were under the supervision and control of the Sec¬ 
retary of the Interior and that during your period of 
service you have been an employee of the Department of 
the Interior. 

Section 5 of the act of July 4, 1SS4 (23 Stat. 101, U. S. C., 
Tit. 5, Sec. 493), provides: 

“That the Secretary of the Interior may prescribe rules 
and regulations governing the recognition of agents, at¬ 
torneys, or other persons representing claimants before 
his department, and may require of such persons, agents, 
and attorneys, before being recognized as representatives 
of claimants, that they shall show that they are of good 
moral character and in good repute, possessed of the nec¬ 
essary qualifications to enable them to render such claim¬ 
ants valuable service, and otherwise competent to advise 
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and assist such claimants in the presentation of their 
claims and such Secretary may, after notice and opportuni¬ 
ty for a hearing, suspend or exclude from further practice 
before Ids department any such person, agent, or attorney 
shown to be incompetent, disreputable, or who refuses to 
comply with the su'd rules and regulations, or who shall 
with intent to defraud in any manner deceive, mislead, or 
threaten any claimant, or prospective claimant, by work, 
circular, letter, or bv advertisement.*’ 


Regulations thereunder were promulgated September 27, 
1917. governing the recognition of attorneys, agents and 
other representing claimants before the Department (4(5 
L. 1). 206). By Departmental Order Xo. 615, issued March 
24, 1923, these regulations were untended by inserting sec¬ 
tion S(a) reading as follows: 


“Xo person who has been employed or has held any 
office or place of trust or profit in the Department of the 
Interior shall be permitted to practice, appear, or act as 
an attornev or agent in anv case, claim, contest or 
94 other proceeding before the Department or before 
any bureau, board, division or other agency thereof, 
until two years have elapsed after the separation of the 
said person from the said service; and no attorney or agent 
admitted to practice before the Department shall employ 
or retain any such person for the purpose of making any 
personal appearance in any such case, claim, contest or 
other proceeding, before the expiration of the said two- 
year period.” 


This amendment is believed to be in the interest of good 
administration and within the scope of the authority con¬ 
ferred by the statute above cited. The fact that the statute 
is specific as to certain qualifications that the Secretary 
may require to be shown cannot be regarded as destroying 
the broad authority of the Department conferred in the act 
to prescribe other conditions not repugnant to the statute 
and which operate to carry out its intent and purpose. 

The present Federal Tender Board Xo. 1 was established 
by Order Xo. 2 under the act of February 22, 1935 (Execu¬ 
tive Order Xo. 7758), approved by the President on De¬ 
cember 1, 1937. On October 27, 1937, I approved a mem¬ 
orandum from the Director of the Petroleum Conservation 
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Division, which after particular relation of your employ¬ 
ment as above set forth and of your appearance as counsel 
for one Brewer, before the Tender Board Xo. 1, stated that 
the Chairman of the Board had been sent a copy of Order 
Xo. 615 with the statement that the order applies to the 
operations of Federal Tender Board Xo. 1, and Federal 
Petroleum Agency Xo. 1, and that he and the Director of 
the Agency should be governed thereby in the event a 
former employee should appear before the Board or 
Agency. 

I am not impressed with the grounds you assign as basis 
for the contention that regulation 8(a) is invalid. I find 
no foundation for your statement to the effect that on 
March 1, 1935, the Tender Board was given authority by 
the Secretary of the Interior and the President to make 
rules governing the admission and practice of attorneys 
before it. Executive Orders Xo. 69S0-B and Xo. 69S0-C 
of that date confer no such authority. The former merely 
authorizes each board to make regulations governing its 
procedure. Xeither am 1 aware of any act of Congress 
that is violated by such regulation and none are cited. 
Xor am I impressed with the contention that the enforce¬ 
ment of the regulation deprives you of your rights under 
the Constitution. 

My conclusion is that under regulation 8(a) of March 
24, 1933, you are not qualified to practice as an attorney 
before Tender Board Xo. 1, any bureau, or other agency 
of the Department of the Interior until two years have 
Elapsed after your separation from the service. This con¬ 
clusion rests upon my view of the law and undisputed facts 
of record. Therefore no hearing is necessarv. 

This letter answers your more recent inquiry of Januarv 
15, 1938. 

Sincerely yours, 

(Sgd.) OSCAR L. CIIAPMAX 
Acting Secretary 
of the Interior. 
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95 Memorandum of Court 

Filed November 29 1938 

* m m 

r])on the mi* e "-rounds ns those* upon which I held that 
a tempo ran* injunction should not issue in this case, I 
think that the motion to dismiss the complaint should be 
sustained. 

BAILEY, 

J 


96 Final Judgment 

Filed December 7-1938 

# ♦ • 

The above-entitled cause having come on to be heard on 
the defendants’ motion to dismiss the complaint herein; 
and the plaintiff’s motion that the court reserve its ruling- 
on the said motion to dismiss the complaint until after the 
introduction of evidence by the parties hereto and submis¬ 
sion of this cause to the court on its merits for final deter¬ 
mination; and the parties hereto having appeared in open 
court by their respective attorneys on November 1, 1938, 
and the arguments of said attorneys having been heard; and 
the matter having been carefully considered, the court be¬ 
ing fully advised in the premises, it is hereby 
Adjudged this 7th day of December, 1938, that plaintiff’s 
said motion be and the same hereby is denied, and it is fur¬ 
ther 

Adjudged that the defendants’ motion to dismiss the com¬ 
plaint be and the same hereby is granted, and it is further 
Adjudged that the action be and the same hereby is dis¬ 
missed. 

Wherefore, it is considered that the plaintiff takes noth¬ 
ing by this suit, and the defendants go hence without day, 
are for nothing held and recover of the plaintiff their costs 
of defense to be taxed by the clerk and have execution 
thereof. 

JENNINGS BAILEY 

Justice. 

Approved as to form; 

CLAUDE L. DAWSON 
Attorney for Plaintiff. 
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97 Notice of Appeal 

Filed December 27 193S 

• • • 

Notice is herebv given this 27tli dav of December A. D. 
193S, that John D. Glass, Complainant in the above entitled 
action, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia, from the judgment of 
this Court entered on the 7th day of December A. 1). 1938 
in favor of Harold L. Ickes, as Secretary of the Interior, 
and George AA\ Holland, Director of the Petroleum Con¬ 
servation Division. Department of the Interior, as defen¬ 
dants, and against said John D. Glass as Complainant. 

EARLE AY. AYALLICK 
CLAUDE L DAWSON 
Attorneys for the Complainant . 


Memorandum 

December 27-193S. 

Bond ($250) on appeal—filed. 


9S Assignment of Errors Upon Appeal 

Filed December 27 1938 
* # • 

Comes now the Complainant in the above entitled action 
bv his attornevs of record and assigns for error that the 
Court erred in each of the following particulars. 

Assignment of Error No. 1. 

That the Court erred in refusing to grant a preliminary 
injunction to the complainant as prayed for in the bill of 
complaint. 

Assignment of Error No. 2 

1 That the Court erred in entering decree dismissing the 
suit before introduction of evidence and submission of 
cause to the Court on its merits. 
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Assignment of Error No. 3 

That the Court erred in holding the Regulation No. 615 
issued by the defendant lekes on March 24, 1933 was au¬ 
thorized by the Act of July 4,1884 (5 U. S. C. A. 493) under 
which it purports to have been issued. 

Assignment of Error No. 4 

That the Court erred in failing to hold the Regulation was 
issued without any lawful authority. 

Assignment of Error No. 5 

That the Court erred in holding that the defendant Ickes 
had the power to make said Regulation. 

Assignment of Error No. 6 

That the Court erred in holding said Regulation is rea¬ 
sonable. 

99 Assignment of Error No. 7 

That the Court erred in failing to hold said Regulation 
is arbitrary, unreasonable, unjust and oppressive. 

Assignment of Error No. 8 

That the Court erred in failing to rule upon the question 
of whether the Federal Tender Board is a part of the De¬ 
partment of the Interior. 

Assignment of Error No. 9 

That the Court erred in failing to hold that the Federal 
Tender Board No. 1 is not a “bureau, board, division or 
agency” of the Department of the Interior. 

Assignment of Error No. 10 

That the Court erred in failing to hold that the said Reg¬ 
ulation No. 615 of the Secretary of Interior is not appli¬ 
cable to the Federal Tender Board No. 1. 

Assignment of Error No. 11 

That the Court erred in finding no inherent power in any¬ 
one to appear before the Federal Tender Board No. 1 by 
attorney or agent. 
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Assignment of Error No. 12 

That the Court erred in holding the Secretary of Interior 
would have the power to make all reasonable regulations 
of the practice before the Board and if he thought tit to 
apply the regulations which he had promulgated governing 
procedure in his Department. 

Assignment of Error No. 13 

That the Court erred in failing to hold that the Secretary 
of the Interior and the President had delegated to the Fed¬ 
eral Tender Board No. 1 the authority and power to make 
its own rules of procedure, which includes authority 
100 to make rules governing the appearance of agents 
and attorneys before it. 

Assignment of Error No. 14 

That the Court erred in failing to hold said Regulation 
No. 615 does not prevent plaintiff from appearing before 
the Federal Tender Board No. 1, because he has not been 
employed by the Department of the Interior during the past 
two years. 


Assignment of Error No. 15 

That the Court erred in failing to hold that said Regula¬ 
tion No. 615 is being invoked and applied against plaintiff 
in such discriminating, retrospective, arbitrary, unreason¬ 
able, unjust and oppressive manner as to deprive him of his 
liberty and property without due process of law. 

! 

Assignment of Error No. 16 


That the Court erred in failing to hold as matter of law 
that defendants had acted arbitrarily, capriciously, and 
contrary to law in denying plaintiff the right to appear as 
an attorney or agent before the Federal Tender Board 
No. 1. 

Assignment of Error No. 17 

That the Court erred in failing to hold that the Federal 
Tender Board No. 1 imposed and had no rules or regula¬ 
tions for practice of attorneys and others before said 
Board. 
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Assignment of Error No. 18 

That the Court erred in entering judgment for the de¬ 
fendants and against the complainant for the reason that 
the facts alleged in the bill of complaint constitute a good 
cause of action against the defendants. 

EARLE W. WALLICK, 

CLAUDE L. DAWSON, 
Attorneys for the Complainant 

Service of the within and foregoing Assignment of Er¬ 
rors and receipt of a copy is hereby admitted this 27th day 
of December, A. D. 1938. 

HARRY M. EDELSTEIX 
Attorney for the Defendants. 


101 Memorandum 

February 3 - 1939. 

•> 

Time for filing transcript of record in United States 
Court of Appeals extended to and including February 20, 
1939. 


Designation of Record 

Filed January 31 1939 

* * * 

Comes now the Complainant in the aboye-entitled cause 
by his counsel and designates the part of the record which 
he desires to have included in the record on Appeal, the 
said parts being sufficient for the determination of the ques¬ 
tion raised on appeal. 

1. Bill of Complaint. 

2. Order to Show Cause why Preliminary Injunction 
should not Issue. 

3. Answer to Bill of Complaint for Injunction and Re¬ 
sponse to Order to Show Cause, and motion to dismiss the 
complaint. 

4. Memorandum Opinion of Mr. Justice Bailey dated 
July 7, 1938. 
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5. Order dated July 30, 1938, denying Injunction Pen¬ 
dente lite. 

6. Exhibits attached to answer together with certificates 
of Assistant Secretary of the Interior, Chapman, dated 
August 31, 1938, as submitted to the Court at the time of 
hearing on the motion to dismiss the complaint. 

7. Memorandum of Mr. Justice Bailev on November 29, 
1938, sustaining motion to dismiss. 

8. Final Judgment entered December 7, 1938. 

102 9. Notice of Appeal. 

10. Bond on Appeal. 

11. Assignments of Error. 

12. This Designation of Record. 

The above and foregoing designation of record is suffi¬ 
cient to raise all questions of law involved in this case on 
Appeal. The Complainant asserts that the Court erred in 
sustaining the Motion to Dismiss interposed by the Defen¬ 
dants for the reason that the Bill of Complaint stated a 
good cause of action and that the regulation in question 
upon which the judgment of the Court is predicated was 
invalid and for other grounds more fullv stated bv the As- 
signments of Error filed in this cause. 

EARLE W WALLICK 
CLAUDE L DAWSON 
Attorneys for Complainant. 

Personal service of a copy of the foregoing Designation 
of Record is acknowledged this 30th dav of Januarv, 1939. 

HARRY M EDELSTEIN 
Attorney for the Defendants 


103 Defend ant s y Designation of Reeord 

Filed February 4-1939 

* * • 

The defendants herein hereby designate the following 
additional portions of the record to be included in the rec¬ 
ord on appeal from the final judgment: 

Photostatic copies of the two examiners’ reports dated 
July 22, 1936, the examiner’s report dated December 30, 
1936, the plaintiff’s memorandum dated January 7, 1936, 
and of the official transcript of the proceedings before the 
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Federal Tender Board on October 19, 1937, which said pa¬ 
pers are referred to in paragraph 21 of the answer and 
were submitted to the court by the defendants in opposi¬ 
tion to the motion of the plaintiff for an injunction pendente 
lite. 

FREDERIC L. KIRGIS 
First Assistant Solicitor, 
Department of the Interior. 

HARRY M EDELSTEIN 
Assistant Solicitor, 
Department of the Interior. 

Attorneys for Defendants. 

Personal service of a copy of the foregoing designation 
of record by defendants is acknowledged this 4 day of Feb¬ 
ruary, 1939. 

EARLE W WALLICK 

CLAUDE L. DAWSON 
Attorneys for Complainant. 

104 District Court of the United States 

For the District of Columbia 
United States of America, 

District of Columbia, $$: 

I, Charles E. Stew^art, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 103, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copies of which 
are made part of this transcript, in cause No. 67150 in 
Equity, wherein John D. Glass is Complainant and Harold 
L. Ickes, Secretary of the Interior, et al., are Defendants, 
as the same remains upon the files and of record in said 
Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 20th day of February, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7348. Glass, Appellant, vs. 
Ickes et al. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Feb 20 1939 Joseph W. Stewart, 
Clerk. 
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FOR THE DISTRICT OF COLUMBIA. 


January Term, 1930. 

No. 734S, Special Calendar. 


John D. Glass, Appellant, 
v. 

Harold L. Ickes. Secretary of the Interior, and 
George W. Holland, Director of the Petrol¬ 
eum Conservation Division, Department of 
the Interior, Appellees. 


Appeal from The District Court of The United States 
for The District of Columbia. 


BRIEF OX BEHALF OF THE APPELLANT, 

JOHN D. GLASS. 


PRELIMINARY STATEMENT. 

This is an appeal by John D. Glass from a final 
judgment of the District Court of the United States for 
the District of Columbia sustaining a motion to dismiss 
the bill of complaint in a suit in equity brought by said 
Glass against Harold L. Ickes, Secretary of the Interior, 
and George W. Holland, Director of the Petroleum 
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Conservation Division, seeking preliminary and per¬ 
manent injunctions restraining them from refusing to 
permit said Glass from practicing, appearing, or acting 
as an attorney or agent in any cases, contests or other 
proceedings before the Federal Tender Board No. 1 
of Kilgore. Texas, because of an order of the Secretary 
of the Interior prohibiting former employees of the 
Department of the Interior from practicing or appearing 
as agents or attorneys before said Department or any 
agency thereof until two years shall have elapsed after 
separation of such former employee from such service. 

STATEMENT OF FACTS. 

Inasmuch as the questions arise upon a judgment 
sustaining a motion to dismiss the bill of complaint, 
the facts of the alleged cause of action and grounds foi 
relief so far as they are material to this appeal are as 
alleged in said bill of complaint, to which were attached 
as a part thereof copies of an Act of Congress and 
certain Regulations, and the material substance of 
such facts are as follows: 

In February. 1935, Congress enacted the Connally 
Act as a temporary measure to expire June 16, 1937, 
prohibiting from interstate commerce oil produced in 
violation of state laws and vesting in the President, 
powers and functions for execution of the Act and 
authorizing the President to designate and create 
officers and agencies for the execution of powers vested 
in him thereunder. On June 14, 1937, an amendment 
was approved extending this Act for two more years 
to June 30, 1939. 

On February 2S, 1935, the President, by Executive 
Order No. 6979, designated and appointed the Secretary 
of the Interior as his agent to execute certain powers and 


3 


functions vested in the President by said Act. On 
March 1, 1935, the President approved “Executive 
Order No. 1" promulgated by the Secretary of the 
Interior prescribing regulations for enforcement of the 
Act in the Area of the East Texas Oil Field extending 
over five counties in the State of Texas, and an “Execu¬ 
tive Order No. 2” creating the Federal Tender Board 
No. 1 at Kilgore, Texas, in said Field, for the purpose 
of issuing certificates of clearance for petroleum moved 
or to be moved in interstate commerce from said Field 
and otherwise enforcing said regulations in such Field. 

On April 25, 1935, the President approved an 
“Executive Order No. 3” promulgated by said Secretary 
creating the Federal Petroleum Agency No. 1 to 
exercise duties and functions pertaining to investiga¬ 
tions provided for by the aforesaid “Executive Order 
No. 1” of March 1, 1935. Under this Order the 
Federal Petroleum Agency No. 1 was established at 
Kilgore, Texas. 

Following the amendment extending the Act to 
June 30. 1939, new Executive Orders thereunder, in 
lieu of those aforesaid, were issued on December 1, 
1937, as follows: Executive Order of the President No. 
7750 again designating and appointing the Secretary 
of the Interior as agent of the President to execute 
certain powers and functions vested in the President 
by said Act: Executive Orders No. 7757, No. 775S, and 
No. 7759, again prescribing regulations for the enforce¬ 
ment of the Act in said Area of the East Texas Field, 
continuing the Federal Tender Board No. 1 in said 
Field, and abolishing the Federal Petroleum Agency 
No. 1. 

Complainant John D. Cdass, on August 1, 1931, 
accepted an appointment under Harold L. Ickes, 
Secretary of the Interior, acting as Oil Administrator 


4 


under the National Industrial Recovery Act, and he 
entered upon duty, headquartered at Kilgore, Texas, 
as a Special Agent in the Oil Enforcement Unit of the 
Division of Investigations of the Department of the 
Interior in enforcement of Section 9-c of the National 
Industrial Recovery Act. which section prohibited from 
interstate commerce oil produced in violation of state 
laws. lie continued in that capacity until the Section 
9-c of such Act was declared unconstitutional and 
until the Connally Act was enacted, and thereafter 
until May 1. 1936, he continued in that capacity 
engaged in the enforcement of the Connally Act. On 
May 1. 1936. he was transferred from the aforesaid 
position to the position of Special Agent in the 
Petroleum Conservation Division, which Division had 
been created by Executive Order in March, 1936, for 
purpose of assisting the Secretary of the Interior in 
administering the Connally Act and supervising the 
operations of the Federal Petroleum Agency No. 1 
and Federal Tender Board No. 1: and on May 16, 1936, 
he was transferred to the position of Chief Investigator 
of Federal Petroleum Agency No. 1. and he continued 
in this position until September 15, 1937, at which time 
he discontinued functioning therein pursuant to his 
voluntary resignation submitted under circumstances 
hereinafter set forth. 

At all times while employed as aforesaid, the com¬ 
plainant Glass was officially headquartered at offices 
of the aforesaid units and agencies at Kilgore, Texas, 
and he resided at Tyler, Smith County, Texas, in the 
Area of said East Texas Oil Field. 

On or about August 1, 1937, Complainant Glass, 
while still employed by Federal Petroleum Agency No. 
1, because of a desire to obtain a more permanent 
source of livelihood and to enter private law practice. 
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prospected the situation with reference to law practice 
in Tyler, Texas, with the view of resigning from said 
Agency and entering practice at Tyler if it should 
appear to him likely he would be able to make a living 
there in said profession. As result of this effort he 
concluded that because of the location of Tyler in the 
Area of the Hast Texas Field where many citizens were 
engaged in oil business in such Field, that it was 
probable many persons who might seek to employ him 
as an attorney would be engaged in such oil business 
subject to the Connally Act Regulations, and if he 
entered practice there he would be called upon to give 
advice and otherwise act as an attorney in Federal 
Tender Board and other Connally Act matters: and 
that it would be inadvisable for him to enter law 
practice there if there should exist any moral rule, law 
or regulation which might prohibit him from acting as 
attorney in any Federal Tender Board matters that 
should arise after he left the Government employment, 
as it appeared probable many persons in that area 
would not employ an attorney whose practice was thus 
limited. 

Therefore, before reaching decision as to whether he 
would resign his Government position to enter law 
practice at Tyler, Texas, complainant Glass undertook 
to definitely ascertain whether there existed any reason 
or rule which would prohibit him, if he entered law 
practice, from acting as an attorney in any Federal 
Tender Board or other Connally Act matters which he 
had not investigated, passed upon, or gained knowledge 
concerning, and which were not pending while he was 
employed by the Government. 

The following are facts that were well known to 
complainant at that time: 

During the entire period of complainant's employ- 
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ment in the foregoing agencies, he had not been fur¬ 
nished with any regulation or notice of the existence 
of any rule or regulation purporting to prohibit any 
employee from appearing before the Federal Tender 
Board No. 1 or any Agency of the Department of the 
Interior: and the files of the Federal Petroleum Agency 
No. 1 and the Federal Tender Board No. 1 and other 
agencies at Kilgore, Texas, had never contained any 
copies of any such regulation. 

During the period of complainant’s employment by 
said agencies, former employees of the Federal Tender 
Board and of the agencies by whom he had been em¬ 
ployed, had appeared before said Board as agents and 
attorneys representing persons before said Board, and 
no effort had ever been made to prohibit such former 
employees from appearing. 

By the ‘‘Executive Order No. 1” of March 1, 1935, 
the President and the Secretary of the Interior had 
expressly authorized the Federal Tender Board No. 1 
“to make regulations governing its procedure”: and 
said Board had never made any rule or regulation 
prohibiting former employees of the Federal Petroleum 
Agency No. 1 or other Federal Agencies appearing 
before it as agents or attorneys in matters which were 
not pending or upon which they had not passed while 
they were formerly employed by the Government. 

None of the Executive Orders or Regulations issued 
under the Connally Act contained any regulation pro¬ 
hibiting any former employees of any Department or 
Agency of the Government to practice or appear before 
said Federal Tender Board No. 1, or any provision 
indicating that some previous regulation of the Secre¬ 
tary of the Interior to such purpose might be applicable 
to said Board. 
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Complainant, before resigning from the Federal 
Petroleum Agency No. 1. examined the Canons of 
Ethics of the American Bar Association and the Federal 
Statutes and found therein no rule or law prohibiting a 
former employee of the Government from appearing 
as an attorney or agent before a Government Agency, 
or otherwise, in any matters upon which he had not 
acted or passed while employed by the Government. 

On August 30, 1937, complainant conferred with the 
Chairman of the Federal Tender Board No. 1. who at 
that time was the sole member and constituted said 
Board, advising said Board that he was considering 
resigning to enter law practice at Tyler, Texas, and was 
endeavoring to reach a decision in the matter, and said 
Chairman of the Federal Tender Board No. 1 at that 
time informed complainant that the Board knew of no 
reason, rule or regulation which should prevent him 
from acting as attorney before said Board in any 
matters arising after he should leave the Government 
service and upon which he had not passed while in the 
service. Also, about a week before he submitted his 
resignation from the Federal Petroleum Agency No. 
1, complainant conferred with the Director of that 
Agency, who also stated he knew of no reason or regula¬ 
tion that should prohibit complainant from practicing 
before the Board in matters arising after he should 
leave the service. 

Acting upon the foregoing facts and assurances to 
the effect that it would not be unethical or unlawful 
for him to practice law in Federal Tender Board matters 
which were not pending or of which he had no knowl¬ 
edge while employed by the Government, the com¬ 
plainant decided to resign from the position of Chief 
Investigator for the Federal Petroleum Agency and 
enter law practice in Tyler, Texas. He thereupon 
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submitted his voluntary resignation from that position 
on September 2, 1937, effective as of September 15, 
1937, and discontinued functioning in said position 
September 15, 1937, and a few days later entered law 
practice in Tyler, Texas. 

Within a few weeks after he entered law practice in 
Tyler, and prior to October 29, 1937, persons sought to 
employ complainant to represent them in various 
matters, including matters arising before the Federal 
Tender Board No. 1: and complainant accepted em¬ 
ployment to represent persons before the Federal 
Tender Board No. 1 in any matters which had not been 
pending before said Board or before other Government 
Agencies and upon which he had not passed while he 
was employed by the Government. 

Thereafter, on October 29. 1937, the Federal Tender 
Board No. 1 notified complainant that he would not 
be permitted to appear or act as an attorney or agent 
before said Board in any matters whatsoever until the 
expiration of two years after the date of his resignation 
from the Federal Petroleum Agency No. 1. In so 
notifying complainant, said Board showed to him a 
copy of an Order No. 015 of the defendant Harold L. 
Ickes, Secretary of the Interior, dated March 24, 1933, 
and a copy of a circular of regulations promulgated by 
Acting Secretary Alexander T. Vogelsang, dated 
September 27, 1917, entitled: “Laws and Regulations 
Governing the Recognition of Agents, Attorneys, and 
Other Persons to Represent Claimants Before the 
Department of the Interior and the Bureaus Thereof. ’’ 
The Federal Tender Board No. 1 at that time advised 
complainant that it had on that date, October 29, 1937, 
received a letter from the defendant George W. Holland, 
Director of the Petroleum Conservation Division, 
instructing it to apply the Regulation No. 615 of the 
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defendant Harold L. Ickes dated March 24, 1933, 
against the complainant and refuse to permit him to 
appear or act as an attorney before said Board for a 
period of two years after he left the Federal Petroleum 
Agency No. 1. 

On October 22, 1937, defendant Holland, at his 
office in the Department of the Interior at Washington, 
D. C., had addressed a memorandum to the defendant 
Ickes, inquiring of him for a ruling as to whether Ickes' 
Order No. 615 dated March 24, 1933, should be applied 
by the Federal Tender Board No. 1 against the com¬ 
plainant Glass: and the defendant Ickes on October 27, 
1937, had endorsed on said memorandum to the effect 
that said Order No. 615 should be applied by said 
Board against complainant Glass, and on October 27, 
1937, defendant Holland had sent a telegram to said 
Board advising that such a ruling had been made by 
defendant Ickes. 

Prior to October 27, 1937, approximately six weeks 
after complainant left the employment of Federal 
Petroleum Agency No. 1, the members of the Federal 
Tender Board No. 1 had had no knowledge of the exist¬ 
ence of said Order No. 615 of Secretary Ickes, dated 
March 24, 1933, had never before seen such order, and 
had never before adopted or applied it with reference to 
proceedings before said Board. Prior to October 27, 
1937, the Secretary of the Interior had never made any 
ruling to the effect that said Order No. 615 was appli¬ 
cable to said Board or to any former employees of the 
Federal Petroleum Agency or any other oil enforcement 
units which had existed under defendant Ickes. Prior 
to October 29, 1937, former employees of the Federal 
Tender Board No. 1 or other oil enforcement agencies 
under the defendant Ickes, had appeared before the 
Federal Tender Board No. 1 and other Agencies under 
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defendant Ickes, as attorneys or agents within two 
years after leaving the Government service, and neither 
the Federal Tender Board nor defendant. Holland nor 
defendant Ickes had prohibited or sought to prohibit 
them from so appearing. 

A copy of Order No. 615 dated March 24, 1033, of 
defendant Ickes, and copy of the foregoing circular of 
Regulations promulgated by Acting Secretary Vogel¬ 
sang, dated September 27, 1017, were attached to 
complainant's bill of complaint in this suit as a part 
thereof, and the same are included in the record on this 
appeal. Said “Order No. 615" reads as follows: 

“ Order No. 615 March 24, 1933. 

Under the authority conferred upon the Secre¬ 
tary of the Interior by Section 5 of the Act of 
July 4, 1SS4 (23 Stat. L. 101), the following regula¬ 
tion is hereby promulgated and ordered to be 
inserted between the Sth and 9th regulations here¬ 
tofore promulgated under the said Act on Septem¬ 
ber 27, 1937: 

S-a. No person who has been employed or has 
held any office or place of trust or profit in the 
Department of the Interior shall be permitted to 
practice, appear, or act as an attorney or agent 
in any case, claim, contest or other proceeding 
before the Department or before any bureau, 
board, division or other agency thereof, until 
two years shall have elapsed after the separation 
of the said service: and no attorney or agent 
admitted to practice before the Department shall 
employ or retain any such person for the purpose 
of making any personal appearance in any such 
case, claim, contest or other proceeding, "before 
the expiration of the said two-year period. 

Harold L. Ickes, 
Secretary of the Interior/’ 
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The Section 5 of the Act of July 4. 18cS4 (23 Stat. L. 
101) mentioned in the foregoing Order Xo. 615 as 
authority therefor, is identical to Title 5 U.S.C.A. 
Sec. 23, which reads as follows: 

"That the Secretary of the Interior may pre¬ 
scribe rules and regulations governing the recog¬ 
nition of agents, attorneys, or other persons repre¬ 
senting claimants before his department, and may 
require of such persons, agents, and attorneys, 
before being recognized as representatives of 
claimants, that they shall show that they are of 
good moral character and in good repute, possessed 
of the necessary qualifications to enable them 
to render such claimants valuable service, and 
otherwise competent to advise and assist such 
claimants in the presentation of their claims and 
such Secretary may, after notice and opportunity 
for a hearing, suspend or exclude from further 
practice before his department any such person, 
agent, or attorney shown to be incompetent, 
disreputable, or who refuses to comply with the 
said rules and regulations, or who shall with intent 
to defraud in any manner, deceive, mislead, or 
threaten any claimant, or prospective claimant, by 
word, circular, letter, or by advertisement.'’ 


The circular of Acting Secretary Vogelsang, which the 
Order Xo. 615 of Secretary Ickes of March 24, 1933, 
purports to amend and add to, contains fourteen 
separate regulations promulgated by said Vogelsang to 
govern the recognition of agents and attorneys to 
represent claimants before the Department of the 
Interior and its several Bureaus, and it provides, among 
other things, for applicants required for admission, 
oaths, proof of good character, and the conditions and 
manner of disbarments. 

During the entire existence of the Federal Tender 
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Board No. 1 to the date of the filing of the bill of 
complaint involved in this appeal, said Board had never 
applied or attempted to apply to any of the many agents 
and attorneys appearing before it any of the fourteen 
regulations contained in said Circular Order of Acting 
Secretary Vogelsang dated September 27, 1017, which 
Circular Order the said Order No. 615 of Secretary 
Ickes dated March 24, 1033, purports to amend. 

On October 20, 1037, when the Federal Tender Board 
No. 1 notified complainant that it would not permit him 
to appear or act as an attorney or agent before it for a 
period of two years, he objected and protested to such 
action and demanded a hearing in the matter on the 
same grounds upon which he later based this suit. 
Said Board refused to grant complainant any hearing 
and asserted that it was bound by the instructions of 
defendants Ickes and Holland, and suggested that 
complainant appeal to defendant Ickes in the matter. 
Complainant thereupon, on January 26, 1038, com¬ 
plained to the defendant Secretary Harold L. Ickes and 
said defendant refused to reverse his action or to grant 
complainant hearing in the matter. 

On May 10, 1038, complainant instituted this action 
by filing his bill of complaint against defendants 
Harold L. Ickes and George W. Holland, alleging the 
foregoing facts and praying for preliminary injunction 
pendente lite and permanent injunction restraining said 
defendants from refusing to permit him to practice, 
appear, or act as an attorney or agent before said 
Federal Tender Board No. 1 upon the grounds or for 
the reason that the Order and Regulation of the 
Secretary of the Interior No. 615 issued March 24, 
1933, or any other order or ruling of said Secretary, 
prohibits a person who has been employed in the 
Department of the Interior from practicing or appearing 



13 


as attorney or agent before said Board until two years 
shall have elapsed after the separation of such person 
from said Department. 

Complainant’s bill of complaint duly alleged that the 
suit arises under the Constitution and Laws of the 
United States and the value of the matter in controversv 
exceeds S3,000.00, exclusive of interest and costs, and 
that unless the defendants were enjoined complainant 
would be continuously prevented from enjoyment of a 
right guaranteed to him by virtue of the Constitution 
and Laws of the United States, to his irreparable 
damage. 

In his bill of complaint, complainant sought the relief 
prayed for on the following grounds: That the Regula¬ 
tion No. 015 of the Secretary of the Interior dated 
March 24, 1933, is not authorized by the Act of Con¬ 
gress under the authority of which it purports to have 
been promulgated: that such Regulation is repugnant 
to the policy and purposes of valid Acts of Congress: 
that it is arbitrary, unreasonable, unjust and oppressive: 
that the Ruling of defendant Secretary Ickes that said 
Regulation should be applied by the Federal Tender 
Board No. 1 to proliibit complainant from appearing 
before it constituted a retrospective, discriminating, 
arbitrary, unreasonable and unjust attempt to deprive 
him of his liberty and property without due process of 
law in violation of the Fifth Amendment to the Con¬ 
stitution: and that even if the Regulation No. 015 were 
found to be valid, it is not applicable to the Federal 
Tender Board No. 1 or to the cases, contests, and other 
proceedings before said Board or to agents or attorneys 
appearing before it; and that by reason of previous acts, 
conduct, rules, representations and interpretations of 
their authority by said defendants and their agents 
upon which complainant relied, defendants were 
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estopped from prohibiting complainant from appearing 
before said Federal Tender Board No. 1 upon the 
grounds upon which they attempted to do so. 

In the time permitted by the Court for the defendants 
to respond to an order to show cause as to why the 
preliminary injunction prayed for should not issue, the 
defendants on .June 13. 193S (R. 17), filed their “Answer 
to Bill of Complaint for Injunction and Response to 
Order to Show Cause” which contained defendants’ 
answers to the allegations in the bill of complaint, and 
a motion to dismiss the complaint for insufficiency in 
law appearing on the face thereof. 

Following hearing on the order to show cause why 
preliminary injunction should not issue, the court 
rendered a memorandum opinion dated .July 7, 1938, 
and on July 30. 193S, entered an order denying in¬ 
junction pendente lite. The court’s memorandum 
opinion of July 7, 193S. reads as follows: 

“The regulation under which the Defendant has 
been excluded from practice before the Federal 
Tender Board is by the express terms of the Order 
promulgating it based upon the authority of the 
Act of July 4, 1SS4, and accordingly if the Tender 
Board be a part of the Department of the Interior 
that Act controls. I can not say, however, that 
I agree with the California Court (Day r. Laguna 
Land Co.. 11.5 Calif. App. 221) in holding the 
clause in the Act ‘may require of such person * * * 
that they shall show that they are of good moral 
character * * * or necessarily limits the preceding 
authority under the Act ‘to prescribe rules and 
regulations of agents, or attorneys representing 
claimants before his department.’ I think there¬ 
fore that he has the power to make the regulation 
in question which, in my opinion, is a reasonable 
one. 

“If, however, as the plaintiff contends, the 
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Federal Tender Board be not a part of the Depart¬ 
ment of the Interior, I find no inherent, power in 
anyone to appear before the Board by attorney or 
agent. In such a case, the Secretary would have 
the power to make all reasonable regulations of the 
practice before the Board and if he thought fit 
to apply the regulations which he had adopted 
governing procedure in his Department. 

“Under either view, I think that the application 
for an injunction pendente lite should be denied.” 

On November 29, 193S, the court rendered a memo¬ 
randum opinion on the motion to dismiss the complaint, 
and final judgment sustaining the motion to dismiss and 
dismissing the complaint was entered on December 7, 
193S. From this final judgment dismissing the com¬ 
plaint, complainant appeals. 

The court's memorandum opinion sustaining the 
motion to dismiss reads as follows: 

“Upon the same grounds as those which I held 
that a temporary injunction should not issue in this 
case, I think that the motion to dismiss the com¬ 
plaint should be sustained. ” 

Defendants' “Answer to Bill of Complaint for 
Injunction and Response to Order to Show Cause” 
contained allegations to the effect that- complainant 
should receive no relief from a court of equity because 
he does not come into court with clean hands. 

The defendants, however, have seen fit to insert in the 
record defendant’s exhibits “A” and “B” (R. 29-35). 

These exhibits refer to the allegation of unclean hands 
alleged in the answer (R. 23). 

Thecomplainant introduced affidavit evidence showing 
that the allegations were without foundation, and there 
was not a scintilla of evidence to support the allegations. 
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The Court below did not pass upon the question, in 
fact, the Court stated that if any issue of fact under 
these allegations arose that he would give both parties 
ample opportunity to present all the evidence desired. 
The exhbits in question should be deleted from the 
record. 

PERTINENT STATUTES AND REGULATIONS. 

The Act of Congress of July 4, 1SS4 (Sec. 5. 23 St at. 
L. 101) provides as follows: 

“That the Secretary of the Interior may pre¬ 
scribe rules and regulations governing the recogni¬ 
tion of agents, attorneys, or other persons repre¬ 
senting claimants before his department, and may 
require of such persons, agents, and attorneys, 
before being recognized as representatives of 

claimants, that thev shall show that thev are of 

* % 

good moral character and in good repute, possessed 
of the necessary qualifications to enable them to 
render such claimants valuable service, and other¬ 
wise competent to advise and assist such claimants 
in the presentation of their claims and such 
Secretary may, after notice and opportunity for a 
hearing, suspend or exclude from further practice 
before his department any such person, agent, or 
attorney shown to be incompetent, disreputable, or 
who refuses to comply with the said rules and 
regulations, or who shall with intent to defraud in 
any manner, deceive, mislead, or threaten any 
claimant, or prospective claimant, by word, 
circular, letter, or by advertisement. ’’ 

Interior Department Order No. 615. of March 24, 
1933, provides as follows: 

“Under the authority conferred upon the Secre¬ 
tary of the Interior by Section 5 of the act of 
July 4, 1SS4 (23 St at. L. 101), the following regula- 
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tion is hereby promulgated and ordered to be 
inserted between the 8th and 9th regulations 
heretofore promulgated under the said act on 
September 27. 1927: 

S a. Xo person who has been employed or has 
held any oliice or place of trust or profit in the 
Department of the Interior shall be permitted to 
practice, appear, or act as an attorney or agent 
in any case, claim, contest or other proceeding 
before the Department or before any bureau, 
board, division or other agency thereof, until 
two years shall have elapsed after t lie separation 
of the said person from the said service: and no 
attorney or agent admitted to practice before the 
Department shall employ or retain any such 
person for the purpose of making any personal 
appearance in any such case, claim, contest or 
other proceeding, before the expiration of the 
said two-year period." 


Executive Order Xo. 0979 of February 2S, 1935, 
provides as follows: 

“By virtue of and pursuant to the authority 
vested in me by section 11 of the Act entitled ‘An 
Act To regulate interstate and foreign commerce in 
petroleum and its products by prohibiting the 
shipment in such commerce of petroleum and its 
products produced in violation of State law. and 
for other purposes.' approved February 22. 1935, 
(Public Xumber 14, 74th Congress), I hereby 
designate and appoint the Secretary of the Interior 
as the agent of the President to execute all of the 
powers and functions vested in the President by 
the said Act except those vested in him by section 
4 thereof: Provided, that no regulation issued under 
section 5(a) of the said Act the violation of which 
is punishable by line or imprisonment shall be 
effective unless and until approved by the Presi¬ 
dent." 
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Regulation IV. Executive Order Xo. 1, Under Act of 
Congress of February 22. 1035, provides as follows: 

“Each board is authorized to make regulations 
governing its procedure. The members of each 
board shall have power to administer oaths or 
affirmations. Xo tender shall l>e approved except 
after hearing held not less than twelve hours subse¬ 
quent to the filing of the application therefor and 
after notice has been given by posting a brief 
description of the application on a bulletin board at 
or near the place of hearing. Each board is 
authorized, in cases of emergency, to waive any 
of the formal requirements of this Order, provided 
that the substance thereof is maintained and 
provided that notice of such waiver be given at the 
next succeeding hearing held by the board." 

Section 5(a) of Act of Congress of February 22, 1935, 
provides as follows: 

“The President shall prescribe such regulations 
as he finds necessary or appropriate for the enforce¬ 
ment of the provisions of this Act, including but 
not limited to regulations requiring reports, maps, 
affidavits, and other documents relating to the 
production, storage, refining, processing, trans¬ 
porting. or handling of petroleum and petroleum 
products, and providing for the keeping of books 
and records, and for the inspection of such books 
and records and of properties and facilities." 

Executive Order Xo. 775(> promulgated December 1, 
1937. provides as follows: 

“By virtue of and pursuant to the authority 
vested in me by section 11 of the act entitled 
‘An Act To regulate interstate and foreign com¬ 
merce in petroleum and its products by prohibiting 
the shipment in such commerce of petroleum and 
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its products produced in violation of State law. and 
for othci purposes.” approved February 22. 1935 
(49 Stat. 30). as amended by the Act of June 14. 
1937, Public No. 145. 75th Congress. I hereby 
designate and appoint tho Secretary of the In¬ 
terior as the agent of the President to execute all of 
the powers and functions vested in the President 
by the said act except those vested in him bi¬ 
section 4 thereof: Provided, that no regulation 
prescribed by the Secretary of the Interior under 
section 5(a) of the said act the violation of which is 
punishable by fine or imprisonment shall be effec¬ 
tive unless and until approved by the President: 
and I hereby expressly authorize the Secretary of 
the Interior to establish a Petroleum Conservation 
Division in the Department of the Interior, the 
functions and duties of which shall be: (1) to 
assist, in such manner as may be prescribed by the 
Secretary of the Interior, in administering the said 
act, (2) to cooperate with the oil- and gas-produc¬ 
ing States in the prevention of waste in oil and gas 
production and in the adoption of uniform oil- 
and gas-conservation laws and regulations, and 
(3) to keep informed currently as to facts which 
may be required for the exercise of the resonsibility 
of the President under section 4 of the said act." 

Section 9 (a) of Act of Congress of February 22, 1935, 
provides as follows: 

Anv board established under authoritv of 

* 

section 5, and any agency designated under 
authoritv of section 11. mav hold and conduct such 
hearings, investigations, and proceedings as may be 
necessary for the purposes of this Act, and for 
such purposes those provisions of section 21 of 
the Securities Exchange Act of 1934 relating to the 
administering of oaths and affirmations, and to 
the attendance and testimony of witnesses and the 
production of evidence (including penalties), shall 
apply.” 
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Section 0(b) of Act of Congress of February 22, 1035, 
provides as follows: 

“The members of any board established under 
authority of section 5 shall be appointed by the 
President without regard to the civil service laws 
but subject to the Classification Act of 1023. as 
amended: and any such board may appoint, with¬ 
out regard to the civil service laws but subject to 
the Classification Act of 1023 as amended, such 
employees as may be necessary for the execution of 
its functions under this Act." 

Section 5. Title 00, United States Code Annotated, 
provides as follows: 


■ ‘ Ex-officers or employees not to prosecute 
claims in departments. It shall not be lawful for 
any person appointed as an officer, clerk, or em¬ 
ployee in any of the departments, to act as counsel, 
attorney, or agent for prosecuting any claim against 
the United States which was pending in either of 
said departments while he was such officer, clerk, or 
employee, nor in any manner, nor by any means, 
to aid in the prosecution of any such claim, within 
two years next after he shall have ceased to be such 
officer, clerk, or employee." 

ASSIGNMENT OF ERRORS (R. 44-47). 

Assignment of Error No. 1. 

That the Court erred in refusing to grant a prelimi¬ 
nary injunction to the complainant as prayed for in the 
bill of complaint. 

Assignment of Error No. 2. 

That the Court erred in entering decree dismissing 
the suit before introduction of evidence and submission 
of cause to the Court on its merits. 
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Assignment of Error Xo. 3. 

That the Court erred in holding the Regulation Xo. 
015 issued by the defendant Ickes on March 24. 1933. 
was authorized by the Act of July 4. 1884 (5 U. S. C. A. 
493). under which it purports to have been issued. 

Assignment of Error Xo. 4. 

That the Court erred in failing to hold the Regulation 

was issued without anv lawful authority. 

% * 

Assignment of Error Xo. 5. 

That the Court erred in holding that the defendant 
Ickes had the power to make said Regulation. 

Assignment of Error Xo. 0. 

That the Court erred in holding said Regulation is 
reasonable. 

Assignment of Error Xo. 7. 

That the Court erred in failing to hold said Regula¬ 
tion is arbitrary, unreasonable, unjust and oppressive. 

Assignment of Error Xo. 8. 

That the Court erred in failing to rule upon the 
question of whether the Federal Tender Board is a part 
of the Department of the Interior. 

Assignment of Error Xo. 9. 

That the Court erred in failing to hold that the 
Federal Tender Board Xo. 1 is not a "bureau, board, 
division or agency” of the Department of the Interior. 

Assignment of Error Xo. 10. 

That the Court erred in failing to hold that the said 
Regulation Xo. 015 of the Secretary of Interior is not 
applicable to the Federal Tender Board Xo. 1. 
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Assignment of Error No. 11. 

That the Court erred in finding no inherent power in 
anyone to appear before the Federal Tender Board 
No. 1 by attorney or agent. 

Assignment of Error No. 12. 

That the Court erred in holding the Secretary of 
Interior would have the power to make all reasonable 
regulations of the practice before the Board and if he 
thought fit to apply the regulations which he had 
promulgated governing procedure in his Department. 

Assignment of Error No. 13. 

That the Court erred in failing to hold that the 
Secretary of the Interior and the President had dele¬ 
gated to the Federal Tender Board No. 1 the authority 
and power to make its own rules of procedure, which 
includes authority to make rules governing the appear¬ 
ance of agents and attorneys before it. 

Assignment of Error No. 14. 

That the Court erred in failing to hold said Regula¬ 
tion No. 615 does not prevent plaintiff from appearing 
before the Federal Tender Board No. 1, because he has 
not been employed by the Department of the Interior 
during the past two years. 

Assignment of Error No. 15. 

That the Court erred in failing to hold that said 
Regulation No. 015 is being invoked and applied against 
plaintiff in such discriminating, retrospective, arbitrary, 
unreasonable, unjust and oppressive manner as to 
deprive him of his liberty and property without due 
process of law. 
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Assignment of Error No. 16. 

That the C ourt erred in failing to hold as matter of 
law that defendants had acted arbitrarily, capriciously, 
and contrary to law in denying plaintiff the right to 
appear as an attorney or agent before the Federal 
Tender Board No. 1. 

Assignment of Error No. 17. 

That the Court erred in failing to hold that the 
Federal Tender Board No. 1 imposed and had no rules 
or regulations for practice of attorneys and others 
before said Board. 

Assignment of Error No. 18. 

That the Court erred in entering judgment for the 
defendants and against the complainant for the reason 
that the facts alleged in the bill of complaint constitute 
a good cause of action against the defendants. 

ARGUMENT AND BRIEF . 

I. 

The Secretary of the Interior had no Lawful 

Authority to Make the Regulation 8-A of his 

Order No. 615 of March 24, 1933. 

(a) Said Regulation teas not authorized 
by the Act under the authority of which it 
purports to hare been promulgated. 

In the Order No. 615, the defendant I ekes, Secretary 
of the Interior, expressly promulgated the said Regu¬ 
lation S-a “under the authority conferred upon the 
Secretary of the Interior by Section 5 of the Act of 
July 4, 1884 (23 Stat. L. 101).' * The Section 5 of the 
Act of July 4, 1SS4 (23 Stat. L. 101) is Title 5, 



24 


Y. 8 . C. A., Sec. 493, which is copied in full in the 
Statement of Facts herein, supra. 

The Secretary of the Interior can not by a regulation 
or order amend, abridge, or enlarge an Act of Congress. 
This is a well settled doctrine supported by the Federal 
Courts in many cases, including: Morrill v. Jones, 100 
U. S. 400: Hoover v. Sailing, 110 Fed. 43: Bruce v. U. S., 
202 Fed. 103: V. S. v. Eaton, 144 Y. S. 0S7: U. S. v. 
United Verde Copper Co., 190 Y. S. 20S: U. S. v. (Icorge, 
22S F. S. 14. 


This Act of (Ymgress does not give the Secretary of 
the Interior general and unlimited authority to arbi¬ 
trarily prohibit from appearing before the Department 
any persons that he might choose to prohibit. Congress 
by express words in the Act limited the authority 
conferred upon the Secretary and authorized him merely 
to make regulations prohibiting from recognition before 
his Department persons found to be incompetent and 
not possessed of necessary qualifications to enable them 
to render valuable service to the persons whom they are 
representing, or persons who were disreputable or 
guilty of unethical practices. 

There appears to be only one reported case on this 
point. The well reasoned opinion of the District Court 
of Appeals, 2d District of California, in the case of 
Dag v. Laguna Land and Water Company et al. (June 
27. 1937). 1 P. 2d 448. 115 Cal. Appeals 221. is directly 
in point. Although in that case the Court was not 
interpreting the above Section 5 of the Act of July 
4, 1884 (5 F. S. C. A. 193). under which the Regulation 
involved in the instant case was issued by the Secretary 
of the Interior, it was interpreting Section 3 of the Act 
of July 7. 1884 (5 Y. S. C. A. 261), which latter section 
is identical to the former, except that the one authorizes 
the Secretary of the Interior to make regulations for his 
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Department and the other authorizes the Secretary of 
the Treasury as to his Department. In Day v. Laguna 
Land and Wafer Company . the Court, passing upon the 
Act of July 7, 1SS4, said: 

“Respondent urges that the language of Section 
3 of said Act of Congress, authorizing the Secretary 
of the Treasury to ‘prescribe rules and regulations 
governing the recognition of agents, attorneys, or 
other persons representing claimants before the 
Department,' is a complete grant of power and is 
not added to or limited in anv manner bv the 

V V 

further provisions of the Act. If the language 
stood by itself, we would agree with the respondent, 
but the first paragraph is not complete with the 
language quoted, for following a comma after the 
word ‘Department* is the following: ‘and may 
require of such persons, agents and attorneys, be¬ 
fore being recognized as representatives of claim¬ 
ants, that thev shall show that thev are of good 
character and in good repute, possessed of the 
necessary qualifications to enable them to render 
such claimants valuable service, and otherwise 
competent to advise and assist such claimants in 
the presentation of their cases.* Something must 
have been intended by the language last quoted, 
and it would seem to be entirelv unnecessarv if 
Congress intended to confer the broad powers that 
could be inferred from that first quoted. We are 
of the opinion that by the language last quoted 
Congress intended to indicate the nature of the 
qualifications or disqualifications which the Secre¬ 
tary was authorized to impose." 

In that case the Court sustained a regulation issued 
bv the Secretarv of the Treasure to the effect that no 

V %• « 

attorney or agent shall be permitted to appear before 
the Treasury Department in connection with any claim 
to which such attorney or agent gave personal attention 
while in the service of the Department. In sustaining 
such regulation, the Court held to the effect that it was 
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authorized by the Act of July 7, 1S84, because it would 
be immoral and disreputable for a former employee of 
the Government to represent a claimant against his 
former employer in connection with a matter to which 
he gave personal consideration or had actual personal 
knowledge while in such employment. But the Court 
in its opinion, as indicated by the above quoted portion 
thereof, would not have sustained the regulation under 
consideration in that case if it had not involved a 
moral question so as to be properly a subject of regula¬ 
tion under authority of the Act. 

Clearly, the regulation S-a of the Secretary of the 
Interior contains nothing having to do with morality or 
reputation of those it undertakes to prohibit from 
practicing before bureaus or agencies of the Department 
of the Interior. Surely employment in the Department 
of the Interior does not necessarily make one immoral 
and unethical, incompetent or unintelligent; and, 
surely, all persons who have been employed by the 
Department of the Interior are not to be presumed 
immoral and incompetent because of such employment. 
On the contrary, it would seem that the fact that a 
person has been formerly employed for some length of 
time in such Department should raise a presumption 
of his good character and reputation: and more par¬ 
ticularly, a presumption that he is sufficiently qualified 
in knowledge and experience to render claimants 
before that Department valuable service as their agent 
or attorney. 

(6) Said Regulation is repugant to and 
contrary to the policy and purposes of the 
Act under which it purports to hare been 
promulgated . 

It is clear that the policies and purposes aimed at by 
Congress in Section 5 of the Act of July 4, 1SS4, was to 
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authorize the Secretary of the Interior to protect his 
Department and the public from abuse and injury which 
might be permitted by recognizing, as agents and 
attorneys, persons who were not qualified by education 
and experience to render claimants before his Depart¬ 
ment valuable service and persons who were of immoral 
or fraudulent tendencies or otherwise disreputable. 
This Regulation No. 615 does nothing toward the ac¬ 
complishment of any such purposes. It quite definitely 
conflicts with those purposes. The Secretary by this 
Regulation has arbitrarily prohibited from recognition 
before his Department a very large class of persons who 
should be the most competent and best qualified by 
education and experience to render valuable service to 
persons whom they represent before the Department. 
Surely no persons or class of persons could be expected 
to be better qualified to advise and counsel claimants 
and other persons before the Department of the 
Interior and its various agencies than ex-employees of 
that Department, as their training in such agency 
should have given them knowledge of the laws, regula¬ 
tions and procedure before such agencies such as could 
not have been obtained elsewhere. It should be 
expected that such former employees should be qualified 
to render valuable service to those they represent, as 
well as to facilitate the Government and public business 
before the Department. Moreover, it would seem that 
former employees of the Department, of long training 
and experience therein, should be expected to be of good 
character, morals and reputation, rather than of the 
contrary disposition. Instead of protecting the De¬ 
partment and the public from abuses or injury which 
might be committed by recognizing persons who are not 
qualified by education, experience and morals, it would 
seem this regulation would prevent the recognizing of 
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the very persons who are best qualified and least likely 
to abuse the privilege. 

(c) If not authorized by the Act under 
which it purports to hare been promulgated , 
said Regulation was promulgated without 
lawful authority. 

In the court below, counsel for defendants argued 
that even though the Regulation 8-a of Order Xo. (515 
were found not to be authorized bv the Act of Julv 4, 
1SS4. under which it was promulgated, the Regulation 
should be allowed to stand because the Secretary has 
some "inherent power" to issue same. 

It may be admitted that prior to this Act of July 4, 
1SS4, when C ongress legislated on the subject, the 
Secretary doubtless had inherent power to make rules 
and regulations for recognition of attorneys before his 
Department to protect the Department and the public 
from abuses and injuries. But Congress, by this Act, 
undertook to definitely define and limit that power. If 
that were not the purpose of the Act. it is entirely 
unnecessary and serves no useful purpose whatsoever. 
Congress having thus legislated on the subject, the 
Secretary now has no power in the matter other than 
that granted by such legislation. As previously pointed 
out in sub-point (a) of this Argument, supra . it is well 
settled that the head of an executive department of the 
Federal Government may not alter, amend, abridge or 
enlarge an Act of Congress by the promulgation of a 
regulation. 

In the case of Phillips v. Ballinger, 37 App. D. C. 4(5, 
April 15, 1911, the Court said: 

“How the act of 1SS4 came to be passed is 
explained in the Stevens Case, and, owing to the 
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view we take of that Act, it is unnecessary to 
consider whether it constitutes anything more than 
a legislative sanction of a practice theretofore 
existing. Prior to the passage of the Act, the 
Secretary certainly had power to prescribe rules 
governing the conduct of agents and attorneys in 
his department." 

There the court clearly indicated this Act supplanted 
any authority on the subject previously exercised by the 
Secretary under “inherent power." 

Furthermore, the regulation in question must be 
within the frame work of the law. 

In the case of Lynch v. The Tilden Produce Company 
(265 U. S. 315, 68 L. Ed. 1034). the Supreme C ourt held 
that a regulation promulgated by the ('ommissioner of 
Internal Revenue under a statute defining adulterated 
butter as that in the manufacture or manipulation of 
which any processes or material is used with intent or 
effect of causing absorption of abnormal quantities of 
water was invalid because the regulation declared that 
any butter containing IOC of moisture was adulterated. 

The statute authorized the Secretary of the Treasury 
to prescribe rules and regulations not inconsistent with 
the law to be used under and in the execution and 
enforcement of the various provisions of the Internal 
Revenue laws. The regulation in question made the 
water content the sole test of adulteration without 
regard to the other provisions of the act. The Supreme 
Court said that the rules and regulations authorized by 
the terms of the statute are required to be not incon¬ 
sistent with the law and the regulation was invalid 
because it prescribes a standard which Congress had not 
authorized the Commissioner of Internal Revenue or 
the Secretary of the Treasury to fix. 

In the case of Miller v. U. S. (294 U. S. 435, 79 L. Ed. 
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077), the Supreme Court of the United States held that 
the power conferred upon the director of the Veterans 
Bureau to make rules and regulations not inconsistent 
therewith as may he necessary or appropriate to carry 
out the purposes of the World War Veterans Act did not 
confer upon the director authority to make an order to 
the effect that the loss of one hand and one eye shall 
constitute total permanent disability under a war risk 
insurance policy, since such an order is legislation rather 
than regulation as is contemplated by the act. 

In the case of the Manhattan General Equipment 
Company v. Commissioner of Internal Revenue (297 
U. S. 129, SO L. Ed. 52S) the Supreme Court of the 
United States held that an administrative regulation 
promulgated under a statute authorizing an adminis¬ 
trative officer or board to prescribe rules and regulations 
for its administration, which operates to create a rule 
out of harmony with the statute, is a nullity, and that 
administrative regulation promulgated under a statute 
authorizing an administiative officer or bureau to 
prescribe rules and regulations for its administration 
must be reasonable in order to be valid. 

It is well settled that the head of an executive depart- 
may not alter, amend, abridge, any Act of Congress by 
the promulgation of a regulation. 

Miller v. United Stales , supra. 

Manhattan General Equipment Company v. Com¬ 
missioner of Internal Revenue, supra. 

Merril v. Jones, 10(5 U. S. 4(56, 27 L. Ed. 2(57. 

Panama Refining Company et al. v. Ryan el al., 
293 U. S. 3SS, 79 L. Ed. 446. 

In Panama Refining Company case, supra, the 
Supreme Court of the United States held unconstitu¬ 
tional certain regulations relating to the oil industry 
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prescribed under paragraph 9 in (c) of the National 
Recovery Act. The Supreme Court held that delega¬ 
tion by Congress of its essential legislative functions is 
concluded by the provision of the Federal Constitution 
Article I, paragraph 1, in that all legislative powers 
granted to the Federal Government, shall be vested in 
Congress and of Article I, paragraph S, empowering 
Congress to make all laws which shall be necessary and 
carrying into execution its general powers. The 
Supreme Court said that no unconstitutional delegation 
of legislative power by Congress is involved in leaving 
to selected instrumentalities the making of subordinate 
rules within prescribed limits and the determination of 
facts to which the policy declared by Congress is to 
apply. 

It is believed that the following statement by the 
Supreme Court in the Panama Refining Company case 
is particularly applicable in establishing the rule on the 
validity of regulations. 

“So, also, from the beginning of the Government, 
the Congress has conferred upon executive officers 
the power to make regulations,—‘not for the 
government of their departments, but for adminis¬ 
tering the laws which did govern.’ United States 
v. Grimaud, 220 U. S. 500, 517. 55 L. Ed. 563, 567, 
31 S. Ct. 4S0. Such regulations become, indeed, 
binding ndes of conduct, but they are valid only as 
subordinate rules and when found to be within the 
framework of the policy which the legislature has 
sufficiently defined. In the case of Grimaud, supra, 
a regulation made by the Secretary of Agriculture 
requiring permits for grazing sheep on a forest 
reserve of lands belonging to the United States 
was involved. The Court referred to the various 
acts for the establishment and management of 
forest reservations and the authorization of rules 
which would ‘insure the objects of such reserva- 


tion.* that is. ‘it was impracticable for Congress to 
provide general regulations for these various and 
varying details of management,’ and that in 
authorizing the Secretary of Agriculture to meet 
local conditions. Congress ‘was merely conferring 
administrative functions upon an agent, and not 
delegating to him legislative power.’ Id. pp. 515, 
old. The Court quoted with approval the state¬ 
ment of the principle in Marshall Field A Co. v. 


Clark, 143 U. S. 649. 36 L. Ed. 294, 12 S. Ct. 495, 
supra, that the Congress can not delegate legis¬ 
lative power, and upheld the regulation in question 
as an administrative rule for the appropriate 
execution of the policy laid down in the statute. 
See Wavman r. Southard, 10 Wheat. 1, 6 L. Ed. 
253. supra: Interstate Commerce Commission v. 
Goodrich Transit Co., 224 U. S. 194, 214, 125, 
56 L. Ed. 729, 737, 73S, 32 S. Ct. 436: Selective 
Draft Law Cases (Arver r. United States), 245 U. S. 
336. 3S9, 62 L. Ed. 352, 357, 3S S. Ct. 159, L. R. A. 
191SC, 361 Ann. Cas. 191SB, S56: McKinley v. 
United States, 249 U. S. 397, 63 L. Ed. 66S, 39 
S. Ct. 324. 


“The applicable considerations were reviewed in 
.J. W. Hampton. Jr. Ac Co. r. United States, 276 
U. S. 394. 72 L. Ed. 624, 4S S. Ct. 34S. where the 
Court dealt with the so-called ‘flexible tariff 
provision’ of the Act of September 21, 1922 (42 
Stat. at L. S5S, 941, 942. chap. 356), and with the 
authority which it conferred upon the president. 
The Court applied the same principle that per¬ 
mitted the Congress to exercise its rate-making 
power in interstate commerce, and found that 
similar provision was justified for the fixing of 
customs duties: that is. the Court said, ‘if principle 
to which the person or body authorized to fix such 
legislative action is not a forbidden delegation of 
legislative power. If it is thought wise to vary the 
customs duties according to changing conditions of 
production at home and abroad, it may authorize 
the Chief Executive to carry out this purpose, with 
the advisory assistance of a Tariff Commission 
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appointed under Congressional authority.’ The 
Court sustained the provision upon the authority 
of Marshal Field Co. v. Clark, 143 U. S. 649, 30 
L. Ed. 294, 12 S. Ct. 495, supra, repeating with 
approval what was there said,—that ‘What the 
President was required to do was merely in 
execution of the act of Congress.' Id. pp. 409, 
411. 

“Thus, in every case in which the question has 
been raised, the Court has recognized that there 
are limits of delegation there is no constitutional 
authority to transcend. We think that 9 (c) goes 
beyond these limits. As to the transportation of 
oil production in excess of state permission, the 
Congress has declared no policy, has established 
no standard, has laid down no rule. There is no 
requirement, no definition of circumstances and 
conditions in which the transportation is to be 
allowed or prohibited. 

“If 9 (c) were held valid, it would be idle to 
pretend that anything would be left of limitations 
upon the power of the Congress to delegate its 
law-making function. The reasoning of the many 
decisions we have reviewed would be made vacuous 
and their distinctions nugatory. Instead of 
performing its law-making functions the Congress 
could at will and as to such subjects as it chooses 
transfer that function to the President or other 
officer or to an administrative body. The question 
is not of the intrinsic importance of the particular 
statute before us, but of the constitutional processes 
of legislation which are an essential part of our 
system of Government." 

Particular attention of this court is directed to the 
statement, supra, that such regulations become, indeed 
binding rules of conduct, but they are valid only as 
subordinate rules and when found to be within the 
framework of the policy in which the legislature has 
sufficiently defined. There is no statutory authority 
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for the promulgation of Order 615 except under Section 
5, of 23 Stat. L. 101. The regulation in question does 
not only go beyond the framework of the statute, but 
conflicts with the statutory authority enacted by 
Congress. 


II. 

The Regulation 8-A of the Secretary’s Order 
No. 615 Dated March 24, 1933, is Unconstitu¬ 
tional, being Arbitrary, Unreasonable, Unjust 
and Oppressive. 

The doctrine that discretionary action of an adminis¬ 
trative official of the Government is unconstitutional 
when exercised in such arbitrary, unreasonable, unjust 
and oppressive manner as to deprive individuals of their 
liberty and property without due process of law, is so 
well settled and the cases in support of same are so 
numerous that citation of such cases here would appear 
to serve no purpose. 

This Regulation S-a is clearly arbitrary, unreason¬ 
able, unjust and oppressive. The Regulation prohibits 
from practice before the Department of the Interior, or 
agencies thereof, all former employees, without reserva¬ 
tion and regardless of their competency, morality, or 
any knowledge of pending matters before the Depart¬ 
ment. This is clearly arbitrary and unreasonable. 
Regulations prohibiting from practice before that De¬ 
partment all former employees of all departments of the 
Federal and the State Governments, and all former 
judges, or even all blue-eyed men, would be no more 
arbitrary and unreasonable. 

The Regulation can be calculated to serve no good 
purpose. No sound reason can be advanced in support 
of it. It prevents no injury to the Government or the 
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public, and it corrects no evil or abuse. It is repugnant 
to sound public policy and contrary to the best interests 
of the Government and the public. The fact that an 
individual appearing before a department of the Gov¬ 
ernment is represented by an attorney previously 
employed by that department, should frequently be of 
considerable advantage to the Government, the public, 
and his client. Such attorney's experience and knowl¬ 
edge in departmental procedure should often facilitate 
and aid in a just disposition of the Governments 
business. There are so many complicated new Federal 
laws and regulations which are subjected to frequent 
changes, that frequently the only attorneys who are 
well qualified to adequately advise persons of their 
rights under such laws are those having specialized 
knowledge of such laws and regulations and the pro¬ 
cedure in Governmental Departments by reason of 
past employment by the departments charged with 
enforcement of such laws. There is no good reason why 
private citizens and other attorneys should not have the 
privilege of seeking advice and counsel of such ex¬ 
employees who may be best qualified to advise of the 
meanings and procedure under these Federal laws. The 
Connallv Act, which is involved in this suit, is one of 
these new laws, and many complicated regulations have 
been promulgated thereunder. There is no reason why 
the public, which pays the bills of special training given 
employees with reference to these laws, should not have 
the privilege of seeking their advice and counsel in 
regard to them when they have retired from Govern¬ 
ment service. 

The Bench and Bar through mediums of bar qualifi¬ 
cations, examinations, and otherwise, make much effort 
to see that attorneys licensed to practice have sufficient 
knowledge of the laws and procedure to render ac- 
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curate and valuable legal service to clients and that 
they are well qualified to represent clients before the 
courts, seeking to admit to practice only those best 
qualified by education and experience. There can be 
no good or legitimate reason why a Government depart¬ 
ment or board should endeavor to prohibit from practice 
before it the very persons who should be best qualified 
in learning and knowledge of the laws it is passing upon. 
Surely such department or board should seek only to 
justly and accurately administer the laws, and should 
have no desire to deprive persons appearing before it 
of the best means of learning their rights and privileges 
under the law. There can not be good reasons why such 
Governmental agencies >hould follow policies or assume 
attitudes in this regard contrary to those long adhered 
to by the Bench and Bar and long recognized as sound 
public policy. 

The adoption of any such rule generally throughout 
the Government departments would obviously initiate 
a dangerous and destructive policy, for it would make 
it extremely difficult to secure intelligent and best 
qualified men for Government service. It would create 
a peonage in the Government service, making it un¬ 
attractive to men of intelligence. It is difficult to 
imagine that any intelligent, experienced and qualified 
lawyer would accept important positions such as 
United States District Attorney, or Assistant District 
Attorney, or Attorney General, if, after serving in such 
positions, he would be barred from practicing before 
the courts or any of the departments of the Government 
in any matters arising under the laws concerning which 
he acted on behalf of the Government while he held such 
positions. We could not expect that intelligent and 
well qualified lawyers would accept employment in the 
Interstate Commerce Commission, the Bureau of 
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Internal Revenue, the Board of Tax Appeals, the 
Patent Office, or numerous other branches of the 
Government if a similar rule prevailed as to ex-em¬ 
ployees of those departments. 

The Regulation S-a is entirely unnecessary for the 
protection of the Department or for any other legiti¬ 
mate purpose, for the simple reason that the Depart¬ 
ment and the public are adequately protected against 
any abuse or injury from ex-employees by the Regula¬ 
tion “S” issued by the Acting Secretary, Alexander T. 
Vogelsang, September 27, 1917, under the authority of 
the Section 5 of the Act of July 4, 1SS4, which reads as 
follows: 


“No person holding any office or place of trust 
or profit under the Government of the United 
States will be permitted to appear as an attorney 
or agent for the claimant in any case against the 
United States: nor shall any person who has, within 
two years next preceding his admission to practice 
before the department, been employed in any of 
the executive departments of the Government be 
permitted to appear as an attorney or agent of the 
claimant in any case involving the prosecution of 
a money demand against the United States, unless 
the case in which he appears shall have been 
presented after his retirement from such service. 
No attorney will be recognized or heard as counsel 
in any case in the consideration and disposition of 
which he has directly participated, in any capacity, 
during his connection with the department.” 

The Department is also further protected by Section 
190 R. S., Title 5 U. S. C. A. 99, which reads as follows: 

“It shall not be lawful for any person appointed 
after the first day of June, one thousand eight 
hundred and seventy-two, as an officer, clerk, or 
employee in any of the departments to act as 
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i counsel, attorney, or agent for prosecuting any 
claim against the United States which was pending 
in either of said departments while he was such 
officer, clerk, or employee, nor in any manner, nor 
by any means, to aid in the prosecution of any 
such claim, within two years next after he shall 

l v 

have ceased to be such officer, clerk, or employee." 

The foregoing Regulation “S’’ of Secretary Vogelsang 
and this law protect the Government and the public 
from any injurious sale or other misuse by an ex¬ 
employee of the Government of confidential informa¬ 
tion, confidential knowledge, or knowledge of facts of 
any case or proceeding which may have been pending 
before the Government while he was employed therein. 
The Regulation S-a of the Order No. 615 of March 24, 
1933, adds nothing in that regard. One may wonder 
what useful purpose defendant Ickes sought to accom¬ 
plish by his Regulation S-a of March 24, 1933. There 
is nothing confidential about the special knowledge or 
experience in Federal laws or regulations or depart¬ 
mental procedure which a person will inevitably 
acquire by employment in a Governmental department. 
There is no legitimate reason why he should be re¬ 
strained from using that knowledge or experience after 
he leaves the Government service. Even if there were 
some reason for restraining his use of such knowledge 
and experience, it would be impossible to do so without 
executing him when he left the Government service. 
The knowledge and experience acquired in Government 
service becomes a part of a man in such a way as to 
inevitably affect many of his actions throughout later 
life. 

In the court below complainant's counsel argued that 
the fact that the Regulation is unreasonable and 
arbitrary is evidenced by the fact that it is contrary to 
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long-standing custom, practices and policies of various 
Governmental departments throughout the history of 
our Government: and counsel for the defendants under¬ 
took to meet such argument by citing a recent similar 
order promulgated by Mr. Rexford Tugwell, as Acting 
Secretary of Agriculture, and by citing a rule of the 
Supreme Court of the United States approved in 1928, 
which prohibits a former secretary of a Justice of that 
Court from appearing before that Court for a period of 
two years after resigning such position. 

It is submitted that certainly the mere fact that 
Mr. Tugwell issued a regulation of this nature could be 
no weighty authority that it is constitutional. 

We have no way of knowing the purpose of the Rule 
of the Supreme Court. We do know that it is limited to 
a very small class of individuals who are in verv close 
and intimate contact with the Justices. It might be 
argued that this rule in the Supreme Court actually 
shortens the period in which a former secretary of a 
Justice could appear before the Court after leaving such 
employment. In this connection it may be noted that 
other rules of that Court prohibit a person while 
employed as a secretary to a Justice from practicing in 
any court: and that before attorneys are admitted to 
practice before the Supreme Court, they must have 
practiced for three years previously in the highest court 
of a State. One could hardly believe that this rule as to 
former secretaries of Justices was imposed for some 
purpose of protecting the Supreme Court or the public 
from any injury. A former Justice of the Court is not 
barred from appearing before it for two years after he 
should resign therefrom. It would seem that to assume 
this rule in the Supreme Court was adopted merely 
because of the close relationship between a Justice and 
his secretary would be an impeachment of the integrity 
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of the Justices of that great Court. In any event, it 
must be admitted the rule barring temporarily these 
few former secretaries of Justices is for many reasons 
vastly different from a rule barring all of the vast 
number of former employees of a large department of 
the Government. 

One reason mav well be that it usuallv takes at least 

V V 

a two year period for a case to reach the Supreme Court 
of the United States. Thus a law suit to-dav mav in a 

V V 

sense be a pending case before that Court if it involves 
a Constitutional question of the construction of a 
Federal Statute. 


III. 

The Regulation 8-A of the Secretary’s Order 
No. 615 of March 24, 1933, has been Invoked 
Against Complainant in such Retrospective, 
Discriminating, Capricious, Unjust and Op¬ 
pressive Manner as to Deprive him of his 
Liberty and Property without due Process of 
Law, in Violation of the Fifth Amendment of 
the Constitution. 

This proposition should not be confused as being any 
contention that the Regulation S-A itself is retrospec¬ 
tive or discriminating as to complainant. No such 
contention is made, as complainant entered and resigned 
his Government employment after the Regulation was 
actually made. Complainant, however, strongly con¬ 
tends and urges that the ruling of the defendant Secre¬ 
tary and the instructions of defendants to the Federal 

V 

Tender Board requiring it to invoke that Regulation 
against the complainant, six weeks after he had resigned 
from the service under the circumstances and facts of 
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this case, is most retrospective, discriminating, caprici¬ 
ous, unjust and oppressive, as to complainant. 

The facts of the case as set forth in the Statement of 
Facts, svpra, and as alleged in the verified bill of 
complaint herein show very clearly the retrospective 
and discriminating nature of the attempt to apply 
Regulation S-a against complainant. It is submitted 
that the court below committed most grievous error in 
ignoring the important constitutional question raised by 
these facts; and it is respectfully urged that this Court 
most carefullv consider them. 

V 

The facts that the complainant did not know and had 

no way of knowing of the existence of the Regulation 

S-a or any possibility of its applicability to the Federal 

Tender Board No. 1 before he resigned from his position 

and entered law practice: the facts of previous practices 

and conduct of that Board, acquiesced in by the 

defendants: the facts of the previous delegation by the 

President and the Secretarv to the Board of authoritv 

%■ 

which included that of making its own rules concerning 
the recognition of attorneys and agents; the facts of the 
assurances made to complainant by the Board before he 
resigned and entered law practice: the facts of how the 
complainant resigned relying upon these assurances and 
past practices of the defendants and the Board and 
otherwise acted upon same in good faith before the 
Regulation was imposed against him: and the facts 
that other regulations of the Department of the In¬ 
terior, which would be as applicable to the Board as 
this Regulation 8-a, have never been imposed as to 
other attorneys or agents appearing before it—would 
seem clearly to leave no doubt of the justice of com¬ 
plainant's complaint. 

If it were not for these facts of the retrospective and 
discriminating manner in which the regulation has been 
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invoked, this case would never have arisen. The 
complainant would never have resigned his Government 
position to enter law practice in the East Texas Field 
and could never have suffered the irreparable injury 
alleged. It is submitted that these facts are such that 
even in the absence of the 5th Amendment to our 
Constitution, the defendants should have been re¬ 
strained from imposing the Regulation S-a against the 
complainant by reason of the doctrine of estoppel. 

The proposition that such retrospective and dis¬ 
criminating action is unconstitutional is supported by 
the principles enunciated in: Society v. Wheeler, Fed. 
Case 13, 2 Gall. 105: Yick lTo v. Hopkins, 1 IS U. S. 
356: Davidson v. Xetc Orleans, 96 U. S. 07: No. Pac. Ry. 
v. Humes, 115 l*. S. 512: Lee per v. Texas , 139 U. S. 462; 
Griozza v. Tierman, 148 U. S. 657: Bank of Arizona v. 
Howe , 203 F. 600: V. S. v. Yount, 267 F. 861: United 
States v. Tyler Davis (1880) 132 U. S. 334, and many 
other decisions. 


IV. 


The Regulation 8-A of the Secretary’s Order 
No. 615 Dated March 24, 1933, is not Applicable 
to the Federal Tender Board No. 1 and can not 
be Invoked by the Defendants as Applicable to 
said Board. 

(a) Federal Tender Board No. 1 is not 
“a bureau, board, division or other agency *’ 
of the Department of the Interior. 

Congress, by the Connally Act, did not provide, 
either directly or by implication, that any Boards to be 
established under said Act were to be a part of the 
Department of the Interior. In fact, even the Secre- 



43 


tary of the Interior was not mentioned in the Act, and 
the President of the United States was designated to 
enforce it. Therefore, the Act, itself, is not authority 
for any claim that said Board is a part of that Depart¬ 
ment. 

A reasonable interpretation of Section 9 (b) of the 
Act, would be that any Board established under the 
authority of said Act should be independent of any 
Executive Department of the Government, and should 
exist as such independent Board under the President of 
the United States or any agent designated by the Presi¬ 
dent to administer the Act. Section 9 (b) of said Act 
reads as follows: 

“The members of any Board established under 
the authority of Section 5 shall be appointed by the 
President, without regard to the civil service laws 
but subject to the Classification Act of 1923, as 
amended: and any such Board may appoint, with¬ 
out regard to the civil service laws but subject to 
the Classification Act of 1923, as amended, such 
employees as may be necessary for the execution of 
its functions under this Act." 

Section 11 of the Act contained the further provision 
that: 


“Whenever reference is made in this Act to the 
President such reference shall be held to include in 
addition to the President, any agency, officer, or 
employee who may be designated by the President 
for the execution of any of the powers and functions 
vested in the President under this Act.” 

The President of the United States has never, by any 
order or otherwise, designated the Department of the 
Interior as an agency for the execution of any of the 
powers and functions vested in the President by the 


Act. Therefore, no Executive Order of the President is 
authority for any claim that said Board is a part of the 
Department of the Interior. 

By Executive Orders dated February 28, 1935, and 
December 1, 1937, the President did designate and 
appoint the Secretary of the Interior as his personal 
agent to execute the powers and functions vested in the 
President by said Act. The designation of the Secretary 
of the Interior as his Agent did not constitute a designa¬ 
tion of the Department of the Interior as the agent of 
the President. Obviously, if the President had intended 
that the Department of the Interior should be his 
agent, he would have so specified. 

By an Executive Order dated March 1, 1935, issued 
by the Secretary of the Interior and approved by the 
President (Order No. 2, Article II), and again by 
Executive Order issued December 1, 1937, by the 
Secretary of the Interior and approved by the President 
(Order No. 775S, Article II), the Federal Tender 
Board No. 1 was created or established. In these 
articles of said Orders creating the Board there is no 
provision to the effect that they are established within, 
or are to constitute a part of, the Department of the 
Interior. 

In view of the provisions of the Connally Act and of 
the above Executive Orders, it is submitted that the 
Federal Tender Board No. 1 is not now, and never has 
been, a Board within the Department of the Interior. 
Therefore, Regulation S (a) allegedly for the Depart¬ 
ment of the Interior promulgated by the Secretary in 
his Order No. 615, under the Act of July 4, 1SS4, is not 
applicable to said Board, and former employees of said 
Department are not thereby prohibited from appearing 
and practicing before the Board. 

Furthermore, attention of the Court is directed to the 
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fact that the defendants in their motion to dismiss the 
complaint (R. 26 (2) ) allege that in taking the action 
sought to he enjoined the Secretary of the Interior is 
performing a function of the President of the United 
States, and as an agent of the President. 

By this statement, the defendants admit that the 
Federal Tender Board is an independent agency. 

Where authority has been given to the President of 
the United States he may delegate such powers to any 
officer and the officer acts as an agent of the President. 
United Stales v. Chemical Foundation, 272 U. S. 
1, 71 L. Ed. 131. 

The distinction between an Independent Bureau and 
a Department is commented upon in an opinion by the 
Attorney General of the United States (25 Op. Atty. 
Gen’l 6) holding that the civil service commission is not 
a “Department" of the Government and that an 
employee of that Commission does not fall within the 
prohibition relating to the two year period in 5 U. S. 
C. A. 99. 

(b) The Secretary of the Interior , with the 
approval of the President, authorized the 
Federal Tender Board No. 1 to make its own 
rules of procedure. 

The first sentence of the third paragraph of Regula¬ 
tions Xo. IV of the Executive Order Xo. 1 issued under 
the Connally Act by the Secretary of the Interior, with 
the approval of the President, on March 1, 1935, and the 
first sentence of the third paragraph of Regulation 0, 
IV of the Executive Order Xo. 7757, issued by the 
Secretary of the Interior, with the approval of the 
President, on December 1, 1937, both read as follows: 
“Each Board is authorized to mnke regulations govern¬ 
ing its procedure.*’ It is contended that by this pro- 
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vision of the Executive Orders promulgated by the 
Secretary with the approval of the President under the 
Connally Act, the Federal Tender Board No. 1 was 
given complete authority to make the rules and regula¬ 
tions governing the recognition of attorneys and agents 
and their practice before said Board. 

In the case of Goldsmith v. United States Board of 
Tax Appeals , 270 U. S. 117 (1925) the Supreme Court 
of the United States held that the United States Board 
of Tax Appeals had the authority to prescribe regula¬ 
tions governing the recognition and practice of attorneys 
before said Board, by virtue of Section 900 of the Act of 
Congress creating that Board, which provided that the 
Board may prescribe its rules of procedure. Chief 
Justice Taft in the opinion of the Court stated: 

“The general words by which the Board is vested 
with the authority to prescribe the procedure in 
accordance with which its business shall be con¬ 
ducted, includes, as a part of the procedure, rules 
of practice or admission of attorneys.” 

Inasmuch as the authority to make its own regulations 
governing the recognition and practice of attorneys and 
agents before the Board was expressly delegated to the 
Board by the above mentioned duly promulgated 
Executive Orders of the Secretary approved by the 
President, it would appear obvious that no previously 
issued regulation of the Secretary, such as the Regula¬ 
tions S (a) of March 24,1933, could be applicable to said 
Board, even if that Board were a Board within the 
Department of the Interior. A mere ruling by the 
Secretary, in the form of his ruling of October 27, 1937, 
in the case of Complainant, to the effect that the 
Regulation S (a) is applicable to the Board, would not 
make it so applicable, in the face of the subsequent 
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Executive Order authorizing said Board to make 
regulations governing its procedure. 

(c) Persons haring business before the 
Federal Tender Board No. 1 have the right 
to appear before it by attorney or agent. 

In the memorandum opinion entered by the court 
below in support of his denial of injunction pendente 
lite as well as his dismissal of the suit, the court said: 

“If, however, as the plaintiff contends, the 
Federal Tender Board is not a part of the 
Department of the Interior, I find no inherent 
power in any one to appear before the Board by 
attorney or agent. In such case, the ^Secretary 
would have the power to make all reasonable 
regulations of the practice before the Board and if 
he saw fit to apply the regulations which he had 
adopted governing procedure in his department.” 


It is submitted that the conclusion of the court that 
he finds no inherent power in any one to appear before 
the Federal Tender Board by attorney or agent is so 
obviously erroneous that it can only be accounted for by 
a failure to review or understand the nature of the 
powers and functions of said Board the regulations 
governing it. 

Under the Connallv Act, and Regulations issued 
thereunder, this Federal Tender Board Xo. 1 has broad 
quasi-judicial powers as well as investigative functions. 
None of the thousands of persons and corporations 
engaged in the oil business in the vast East Texas Oil 
Fields can move crude oil or its products into interstate 
commerce without securing an approved certificate of 
clearance from such Board. These certificates of 
clearance are granted only after application and hearing 
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to establish whether the oil sought to be moved in 
interstate commerce has been legally produced in 
accordance with State laws. All of the thousands of 
persons and corporations in the oil business in that Field 
are required to make numerous monthly sworn reports 
and applications and returns to the Board covering their 
activities with reference to oil. The Board is charged 
with the duty of investigating alleged violations of the 
law and is empowered to subpoena witnesses and 
require the production of books and records of all oil 
operators and is authorized to inspect their facilities. 

In the course of the performance of many of its 
duties, persons affected by the Act and the Regulations 
governing the Board have an ‘‘inherent** right to be 
represented by attorneys. To deny them this right 
would be a failure to act in accordance with the cher¬ 
ished judicial tradition embodying the basic concepts 
of fair play: a practice clearly condemned by the 
Supreme Court in the recent case of Morgan et al. v. 
U. S. (April 25. 193S), 29S U. S. 402. 

But, to find the rights of persons to be represented 
before this Board by agents or attorneys, one need not 
go into the matter of “inherent rights.** The Regula¬ 
tions issued under the Connally Act expressly prescribe 
that tender applications, monthly reports, and tender 
returns to the Board may be made by “a duly author¬ 
ized agent *’ of the party interested. 

In holding that the Secretary would have the power 
to make all reasonable regulations of practice before the 
Board and if he saw fit to apply the regulations which 
he had adopted governing the procedure in his depart¬ 
ment, the court obviously ignored all question of 
retrospective or discriminating manner of application 
of any such regulations, as well as the question of 
whether the Secretary had any power whatsoever to 


49 


make a regulation governing procedure before the Board 
in the face of previous executive order delegating to the 
Board the power to make its own regulations of practice. 

CONCLUSION. 

In conclusion, it is submitted that counsel for the 
appellant believes that no one can read the Statement 
of Facts herein, or the allegations in the bill of com¬ 
plaint, without immediately recognizing great moral 
justice in appellant’s complaint. 

The facts may be briefly summarized as follows: 

Relying in good faith upon facts, and upon practices, 
acts, and assurances of defendants and their agents, 
upon which he had a right to rely, to the effect that if he 
entered law practice in the area of the Federal Tender 
Board he would not be limited in his practice by being 
barred from appearing before it, the appellant resigned 
a responsible Government position and entered law 
practice in that area and accepted employment to 
represent clients before said Board, only to later be 
barred from practice before it by the complained-of- 
action of the defendants to his irreparable damage. 
Such facts strikingly reflect injustice and oppression. 

Merely a review of these facts, before any considera¬ 
tion of provisions of law or the Constitution, seems quite 
convincing that there must exist some legal or equitable 
grounds for relief which would be recognized by the 
Courts. It is submitted that any one of the five 
separate grounds hereinbefore laid down is adequate, 
and that the decision of the lower court should be 
reversed. 

Respectfully submitted, 

Earl W. Wallick, 
Claude L. Dawson, 
Attorneys for the Appellant. 
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In view of the very short tine permitted for v 

the filing of this typewritten brief, the appellees ask 

■ " ' * / • 

! ’ % • • V % \ - ‘ • * 

leave that it be considered tentative and subject to 
correction and addition when the printed brief is filed 
in substitution thereof* 
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Introductory statement 

The facts - 

Argument 


I. For all practical purposes, the controversy is soot and a 
reversal by this court would in the ordinary course of 
events be of no benefit to appellant - - - 


II, The court will take judicial notice of decisions of the 

Secretary of the Interior of which complaint is made 

• . » , ** . 

Ill, Regulation 8-a is authorised by section 5 of the act of 
July 4, 1884 (25 Stat. 101, 5 U. S. C. 495)- 


17, Even if this court disagrees with the construction placed 
on the statute by the Secretary of the Interior that it 
authorises promulgation of Regulation 8-a, the court 
should not interfere therewith by injunction - 


V, Even if it should possibly be held that the 1884 statute 
does not authorise promulgation of Regulation 8-a, the 
regulation would not fall because authority therefor 
may be found in the Inherent power of the Secretary to 
regulate the appearance of agents and attorneys before 
the Department, and in section 161 of the Revised 
Statutes — - -- -., . — - — - 


VI, Regulation 8-a is not unconstitutional 


VII. The manner In which Regulation 8-a has been invoked against 
the appellant is constitutional--- 


VIII. Regulation 8-a is applicable to Federal Tender Board Ko. 1. 
The courts will not interfere with the construction of 
the Secretary of the Interior that it is so applicable — 


:' 


II. The fact that the Secretary of the Interior with the ap¬ 
proval of the President authorised the Federal Tender 
Board to make its own rules of procedure is immaterial — 
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II* The court is without power to issue an Injunction against 
the appellees because they are acting as agents of the 
President in the administration of the Connally Act — 


Conclusion 
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The appellant appeals from the final judgment of the District Court 
per Judge Bailey entered December 7, 1938, granting appellees* motion 

to dismiss the complaint, and dismissing the action, 

; • *. * , .. 

The complaint herein prays for a preliminary injunction and a final 
injunction restraining the appellees from refusing to permit appellant 
to practice, appear or act as attorney or agent before Federal Tender 

% / , • •• , * « J + / ** 

Board No, 1 for two years from the time appellant terminated his employ- 



aent in the Department of the Interior, upon the ground that the regu¬ 
lation of the Secretary of the Interior issued March 24, 1955, or any 
other order, regulation or ruling of the Secretary prohibits a person 
who has been employed in the Department from practicing or appearing 
before the Board for two years from the time such person has terminated 
his employment in the Department. (R. p. 15.) 

Appellant terminated his employment in the Department on September 
15, 1957 (R. p. 4.). The 2-year period during which, according to the 
departmental regulation, he is prevented from practicing before Federal 
Tender Board No. 1 expires on September 15, 1939. 

The action was commenced on May 10, 1958, by the filing and service 
of a complaint and an order to show cause why a preliminary injunction 
should not issue. (R. pp. 1, 16, 17.) On June 13, 1958, the appellees 
filed an Answer and Response to the Order to Show Cause* It contains 
denials as well as affirmative defenses. (R. p. 17, et seq. ) In it 
was incorporated a motion to dismiss the complaint and a request that it 
be called up and disposed of before final hearing* (R* pp. 26-28*) 

The motion for preliminary injunction was argued before Judge Bailey 
who, on July 7, 1958, filed a memorandum opinion denying the motion. 

(R. p. 55*) On July 50, 1958, a formal order of denial was signed and 
filed. (R. p. 56.) The appellant did not petition this court for leave 
to appeal from the order denying the motion. 


Thereafter, the appellees called up their Motion to dismiss the 


complaint, which was also heard by Judge Bailey. On Hovember 29, 1958, 

‘ 

the Judge signed a memorandum opinion granting the motion. (EL p. 45.) 
A final judgment of dismissal was signed and filed on December 7, 1958. 
(E. p. 43.) 


The Facts 

Under the title "Statement of Facts" the appellant has apparently 
summarised the allegations of the complaint. (Appellant's typewritten 
brief, pages 2*10). We will assume that the summary Is fair and accurate 
and we will not here set forth a summary of our own. However, the ap- 
pellant erroneously assumes that for the purposes of this motion to 

; * . * * . v. 

dismiss the only facts to be considered are those set forth in the com- 

*• r ^ 

plaint. He has not mentioned nor taken into consideration the facts 

• ; • *• ... L - .r * ‘v - ^ 

which the court may judicially notice and consider in passing on a motion 
to dismiss, and that allegations of the complaint are not admitted by 

the motion if they are in conflict with facts judicially known to the 

• • , - ■ . . »v \ . 

court* Fletcher ▼. Jones, decided by this court April 10, 1959 (67 

• \ “ • . \ ’ * • • • *• > * . • ■ 

, • . • - . ' , •. . .> . • J ' • * . '•* .•* ■<>> 

Wash. L* B* 478, 479); Greeson ▼. Imperial. 59 F. (2d) 529, 550* The 

• , - .. ‘ - .• '■ • ..... . . • » - # 

facts material to this case which the court may judicially notice will 

... * » * • • ./»■ % ...»* » * * 
.r . > • : Jv . % .• . >. •*:’ . V % <* ( . >• . f . 

. *, ■ • 

be set forth and considered at appropriate points in the argument which 


t < 


follows* 




Argument 


I* 

For all practical purposes, the controversy Is 
moot and a reversal by this court ’would in the 
ordinary coarse of events be of no benefit to 
appellant . 

This controversy will definitely be moot on September 15, 1959, 
when the 2-year period during which appellant is prevented by the 
departmental regulation from practicing before Federal Tender Board 
No* 1 ends* However, it is submitted that for all practical purposes 
the controversy is now in substance moot* The appellees hare answered 
denying allegations of the complaint and setting up affirmative de¬ 
fenses. Even if this court should reverse the judgment of the Dis¬ 
trict Court, the appropriate disposition would be a remand for fur¬ 
ther proceedings* Leaving aside the possibility that the appellees 
might, if the jud&aent were reversed, appeal to the Supreme Court or 
petition that court for certiorari, the issues of fact will have to 
be tried by the District Court* Yith practical certainty it can be 
said at this time that this case could not be finally disposed of 
even if the court should reverse, until after September 15, 1939* 

TZndar the circumstances a reversal by this court can be of no pr&eti- 
cal benefit to the appellant and would in effect be futile so far as 
bis rights are concerned* Moreover, the appellant is in this action 







seeking the discretionary equitable remedy of injunction* It is 

• ‘ . - * * • 

doubtful whether a court of equity, even if a hypothetical final 
hearing were now held, would issue an injunction in order to avoid 
injuries which are so speculative and trivial* 

There has not been sufficient time for the appellees to search 
the authorities and to develop fully this point* However, in their 
printed brief they shall do so* 


court will take judicial notice of de- 


.ch complaint is made. 


Appellees requested the court below and request this court to 

* . • • ■» •• . 

judicially notice two decisions of the Secretary of the Interior, 
one of which constituted the decision of the, appellee Holland as 
well, both of which decisions ere referred to in the oomplaint* 

The first consists of a memor a ndum from appellee Holland to the 

* . • “, * ■* * * " • . • '-i-.V * ;• .**, • i . ’ . • 

X * ' -V tS 

Secretary dated October 22, 1057, and approved by the Secretary on 

• • • * • . > • . . *• , •. • •«* 

October 27, 1937. Hereafter this memorandum or decision is referred 

$ 

to as being dated October 27, 1937* The other is in the form 

1 ■ . • . - . • ■ ; 

of a letter frcm Acting Secre tar y rhnijmwn to the appellant 




dated Janizary 26, 1958* Copies of these tvo decisions were annexed to 

. • # ' • ’ * V ' - *. 

appellees 9 Answer and Response and are in the record on appeal* (R. 

* * • / • . . 

pp. 57-42.) 

It is well settled that the court will take judicial notice of de¬ 
cisions of and proceedings in the Department of the Interior. 

Red Canyon Sheep Co . r. Iekes. 98 F. (2d) 508, 512, 

Ct. App. D. C., May 27, 1958; 

Santa Fe Pacific fi. Jt. Cg,. v. Payne. 50 App. D. C. 

94, 96-97, 267 Fed. 655; 

United States ▼. Brewer-Elliott Oil & Gag, Co., 249 
Fed. 609; 

Kyilyirfc ▼. United States Land Association. 142 U. S. 

161, 178; 

Cramer v. United States. 261 U. S. 219, 227. 

i * *• • • r » • , 

Moreover, a bill seeking to set aside a decision of the Secretary 
may be dismissed despite allegations that the decision complained of is 
arbitrary, unreasonable or capricious if it appears from the decision 
itself that it cannot be so characterised. This rule stems from the gen¬ 
eral principle that on motion to dismiss facts judicially noticed prevail 



over allegations of the complaint inconsistent therewith 

Wann If. Ickes. 67 App. D. C. 291, 92 F. (2d) 215; 
Lvders v . Ickes. 65 App. D. C. 579, 84 F. (2d) 252; 
Wilbur v. Minidoka Irr. Diet., 60 App. D. C. 205, 

50 F. (2d) 496; 

Fletcher v. Jones. decided by this court April 10, 
1959 (67 Wash. L. R. 478, 479); 

Greeson v. lyrarfaV 59 F. (2d) 529, 550. 


The material portions of sect ion 5 of the 1884 statute are as fol 

lows: 


•The Secretary of the Interior may prescribe rules and 
regulations governing the recognition of agents, attorneys, 
or other persons representing claimants before his depart¬ 
ment, and may require of such persons, agents, and attorneys, 
before being recognized as representatives of claimants, that 
they shall show that they are of good moral character and in 
good repute, possessed of the necessary qualifications to en¬ 
able them to render such claimants valuable service, and 
otherwise competent to advise and assist such claimants in 

the presentation of their claims * * 

, -• . * 

The order promulgating Regulation 8-a is as fallows: 

•ORDER HO* 615 Ifarch 84, 1959* 

•Under the authority conferred upon the Secretary of 
the Interior by Section 5 of the Act of July 4, 1884 (23 
Stat. L* 101), the foUoeing regulation is hereby promul¬ 
gated and ordered to be inserted between the 8th and 9th 
regulations heretofore promulgated under the said Act on 
September 27, 1927: 



8-a* No person eho has been employed or has held 
any office or place of trust or profit in the De¬ 
partment of the Interior shall be permitted to 


practice, appear, or act as an attorney or agent 
in any case, claim, contest or other proceeding 
before the Department or before any bureau, board, 
division or other agency thereof, until two years 
shall have elapsed after the separation of the 


said person from the said service; end no attorney 
or agent admitted to practice before the Department 
s hal l employ or retain any such person for the pur¬ 
pose of artclng any personal appearance in any such 
case, claim, contest or other proceeding, before 
the expiration of the said two-year period* 



54R0LD L* ICXES, 

Secre ta ry of the Interior* 1 



A %'. 


The appellant argues that the 1884 statute does not authorize 
Regulation 8-e because tinder it the power granted the Secretary con¬ 
cerning recognition of attorneys or agents before the Department is 
limited to ability to render competent service to clients and to char- 
acter and moral qualifications, and that Regulation 8-a relates to 
none of these* 

Judge Bailey in his decision denying plaintiff's application for 
an injunction pendente llte fmjjfcrt said: 

■The regulation under which the defendant has been 
excluded from practice before the Federal Tender Board is 
by the express terms of the order promulgating it based 
upon the authority of the Aot of July 4, 1884, tend accord¬ 
ingly if the Tender Board be a part of the Department of 
the Interior that Act controls* I cannot say however that 
I agree with the California court (Day r* Laguna Land Co*, 

115 Calif* App* 821) in holding that the clause in the act 
'may require of such persons * * * that they shall show 
that they are of good moral character * * * etc*' neces¬ 
sarily limits the preceding authority under the act 'to 
prescribe rules and regulations governing the recognition 
of agents, attorneys representing claimants before bis 
department*' I think therefore that he had the power to 
make the regulation in question which in my opinion is a 
reasonable one** 

At the outset of section 5 of the 1884 statute, a broad general 

. i ' . • \ - ^ * * a *• . 

power is granted the Secret a ry* He 'hmy prescribe rules and xegula- 

t "* ., . *,». ** 

* . * t ■».. 

tious governing the recognition of agents, attorneys, or other persons 

. ■ * • 

representing claimants before his dopartnant * * *•■ This broad grant . 
of power is not expressly limited or conditioned by any subsequent 

• ; v * . 

language* Any regulation cowing the general subject matter which 
is not unreasonable or inconsistent with any other portion of the 


Halted States t. Moraheed . 243 U. S. 607. 615, 614; 

Riverside Oil Co. ▼. Hitchcock . 190 U. S. 516; 

Utah Power and Light Co. v. Tilted States > 230 Fed. 

328, 355. v 

That the regulation is in the public interest and is not unreason* 

able is plain upon its face. It is based on important and sound prin* 

. . • . . * • ; . • . , * 

ciples of Government administration* Baployees of the United States 

*•»' «<■ •*" i • ' - * ^ * * ‘‘ ’ ’ ' * 

i • 1 , * 

should not use information acquired ufcile so employed against the United 
States shea they leave the service of the Qoremmant. Ihile performing , 

9 ‘ * •' <. ' *. • , * » y.‘ 

services for the Uhl ted States their interest should be exclusively and 

* • . 

faithfully devoted to serving the Government; diversion of that interest 
toward private gain after leaving the Government service should be die* 
couraged. Above all, disinterestedness in administration by all agencies 
of the Government should not be discouraged;; such disinterestedness is 
discouraged if former employees of a department are permitted to practice 
before their former fellow officials immediately after leaving the service. 

That the regulation is reasonable is demonstrated beyond doubt by the 
existence of Pule 3 of the Revised Rules of the Supreme Court of the 
United States ubich in substance is similar to Regulation 8%a* Rule 3 is 
as follows: 

*No one serving as a lav clerk or secretary to a member 
of this court shall practice as an attorney or counsellor in 
any court rtiile continuing in that position; nor shall he 
after separating from that position practice a* an attorney 
or counsellor in this court, or permit his name to appear on 
a brief filed in this court, until two years shall have 
ela p sed after such separation.* 


Very similar regulations are in force in the Post Office Department 
and the Department of Agriculture* The Post Office regulation is as 
follows: 


•No attorney who has been appointed or generally re¬ 
tained by or for this Department will be recognized as 
attorney before this Department or any office thereof for two 
years next after he shall have ceased to act under such appoint¬ 
ment or retainer. 

(Section 8, Order No. 547.) 

The Department of Agriculture regulation is as follows: 

•December 29, 1956. 

•Memorandum No. 704 

"Effective immediately, no matters pertaining to ad¬ 
ministration by the Department of Agriculture of existing 
legislation, or to proposed legislation which relates to 
the work of this Department, shall be discussed by em¬ 
ployees of the Department with any person who is now em¬ 
ployed or connected with commercial interests that are 
affected by such legislation or the administration there¬ 
of and who, within a period of two years, has been employed 
by this Department or any Department of the government 
charged with the administration of such legislation. 

/s/ G. TUGWELL 

Acting Secretary.* 

Regulation 8-a is not inconsistent with any part of section 5 of 
the 1884 statute nor does the appellant so claim. He contends, however, 
that the language immediately following the grant of the general power 
to make rules and regulations limits the range of that general power to 
ability to render competent service to clients and to character and moral 
qualifications, and that Regulation 8-a does not relate to such ability 


10 



or qualifications. The la ngu a ge immediately following the grant of 
the general power is this: 

»* * * and may require of such persons, agents, and attor¬ 
neys, before being recognized as represenatives of claimants, 
that they shall show that they are of good moral character and 
in good repute, possessed of the necessary qualifications to 
enable them to render such claimants 'valuable service, end 
otherwise competent to advise and assist such claimants in 
the presentation of their claims * * *.* 

i 

In support of his contention that this language limits the general power 
to make rules and regulations, appellant cites Day v. Laguna . 1 P. (2d) 
448, 115 Calif. App. 221. But this case cannot help the appellant for 
the following reasons: 

1* In so far as the opinion of the court discusses the point at 
all it is dictum and entirely unnecessary to its decision. The Treasury 
regulation whose validity was in that case questioned provided: 

•No attorney or agent shall be permitted to appear be¬ 
fore the Treasury Department in connection with any matter 
to which such attorney or agent gave personal consideration, 
or as to the facts of which he had actual personal knowledge 
while in the service of the Treasury Department * * *•* 

One of the questions in the case was whether this regulation was author¬ 
ized by the act of July 7, 188* (23 Stat. 258, 5 TJ. S. C. 261). The 
latter statute is substantially the same as that of July 4, 1884, the 
one here in question, except that the July 7 statute relates to the Sec¬ 
retary of the Treasury while the earlier erne relates to the Secretary of 
the Interior. The actual holding of the court on this point was that 

** * * to sell knowledge acquired in a particular employment, 
to’ be used in a claim against the employer, lfoich is the 


thing the regulation seems to be aimed at, would have such 
a close connection with the v good character* and ’good re¬ 
pute’ of such an agent, even though he had left the service, 
that it would be a proper subject of rule and regulation 
within the provisions of said act of July 7, 1884, even 
though the result might be to disqualify such agent from 
practicing before the department or aiding or assisting 
another so to do. * * ** 

In other words, the court held that the particular regulation was 
in any event within the authority of the Secretary of the Treasury even 
as narrowed by the court’s construction. It follows that the statements 
in the opinion on the limitations on his authority were not necessary to 
a decision; they would have been necessary only If the court had held 


that the regulation attempted to go beyond those limitations, for then 


its validity would have depended on the existence of a broader and more 


general grant of authority. 


2. The dictum of the court suggests that the language which author¬ 
ized the Secretary to require of attorneys or agents of claimants that 

I • * *»'•*'- V v * . • \ . *»’. 

, . ■ j t 

they shall show good moral character, good repute and competence would 

« ' • V* - . 'Vs* 

seem to be entirely unnecessary if Congress Intended to confer broad 
powers. However, it is reasonable to suppose that Congress thought It 
necessary to include this language so as to specifically authorize the 
Secretary to shift the burden of proof with regard to character and com- 

"j, .**'>»• * ** . • 

. *T* ■ * • '» . . * 

petence to the applicant for the right to appear before the Department as 

• . * •' - * N V • 

attorney or agent. 

3. The construction of the dictum is unreasonable because it would 

i ‘\f . ' . S. 

lead to absurd results. Thus, it would prevent the promulgation of 


regulations requiring agents appearing before the Department to be 
citizens of the United States. In fact, this is required by Kegula- 
tion 3 of the departmental regulations. (Page 2, Exhibit *C", attached 
to Complaint, submitted by appellant to court.) It would also prevent 
the promulgation of a regulation requiring an attorney or agent to sub¬ 
mit written proof of his authority to represent his client or principal 
before being permitted to appear before the Department in any case. 

The requirements as to citizenship and proof of authority have no rela- 
tionship to character or morals or competence end so too, if plaintiff 
were right, would be beyond the authority of the Secretary to exact. ± 
construction leading to such absurd results will not be adopted. United 
States ▼. Katz . 271 U. S. 354, 357. 

4. The case was between two private parties. If instead, the issue 
had been raised by way of an effort to obtain mandamus or injunction 
against the official charged with administration of the statute, the 
result would depend on the application of another rule besides that of 
mere correctness of construction: whether the courts will interfere with 
the construction placed on the statute by the officer by way of injunc- 

• .. i i • • *. • ... 

tion or mandamus. 

• * ■ * • , *.**.•.. 

5. The decision was that of an intermediate State appellate court, 

' ' ' ; ■' .. ; ' * . ‘ • . 

and decisions of State courts on the construction of acts of Congress 

are not controlling. Calhoun Gold ifiTii-nft Co. v. AJax Gold Mining Co . , 

: • -- ■ , ■ ' 

182 U. S. 499, 504, 505; Melss ▼. Miener. 279 U. S. 333, 337; Knight v. 

Garter Oil Co.. 23 F. (2d) 481. 
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Bren if this court disagrees with the construction 
placed on the statute by the Secretary of the In¬ 
terior that it authorizes promulgation of Regula¬ 
tion 8-a. the court should not interfere therewith 
by injunction* 

Regardless of any possible difference of opinion on the construc¬ 
tion of the statute, dearly the construction that ftgntdt&pn 8-a is with- 

• . • • * 

in the broad power granted at the cutset of the statute and that that 
power is not limited by the language that follows is a reasonably possi¬ 
ble one. And the courts will not interfere with the discretion of an 
administrative officer in construing a statute even though the court 
would construe it otherwise, provided the officer 9 s construction Is 
reasonably possible* Under such circumstances, injunction will not 
issue. Red Canyon Sheep Co * y. I ekes . 98 F* (2d) 308, 322, Ct. App* 

D* C*; United States ex rel * McLennan v. Wilbur* 283 U* S* 414; Wilbur 

v. United States ex rel* Eadrie . 281 U. S. 206; Calf Leather Tanners 9 

. - * , 

Ass 9 n v* Morgenthau . 65 App. D. C* 98, 80 F* (2d) 536* 



V. 


Bren If it should poesiblv be held that the 1884 
statute does not authorize promulgation of Regula¬ 
tion 8-a. the regulation would not fall because 
authority therefor may .be found in the inherent 
power of the Secretary to regulate the, appearance 
of agents and attorneys before the Department, and 
in section 161 of the Revised Statutes* 

' 0 - \ 

Authorities supporting this conclusion are* 


































Phillips v. Ballinger , 37 App. D. C. 46, 49, 50; 

Garfield v. United States ex rel . Sterens, 38 App. 

D. C. 109, 140; 

Goldsmith v. Board of Tax Appeals . 270 U. S. 117, 

121 , 122 ; 

16 Ops. Atty. Gen* 486; 

13 Ops. Atty. Gen. 150. 

In Phillips t. Bellinger , supra , the coart affirmed a decree of 
the District Coart dismissing a complaint for injunction to restrain 
the Secretary of the Interior from continuing a proceeding to disbar 
the plaintiff. The court said: 

•As noted in Garfield v. United States . 32 App. B. C. 

109, 133, prior to the act of July 4, 1884, * * *, the regu¬ 
lation and control of agents and attorneys before the Pension 
Bureau * seemed to hare been governed exclusively by the regu¬ 
lations adopted by the Secretary* ♦ * * * owing to the view 
we take of the act, it is unnecessary to consider whether it 
constitutes anything more than a legislative sanction of the . 
practice theretofore existing. Prior to the passage of the 
act, the Secretary certainly had the power to prescribe 
rules governing the conduct of agents end attorneys in his 
department { Sec. 161, Rev. Stat. ***)•• 37 App. D. C. 49, 

50. 

... . * , 1 . <• 

Section 161 of the Revised Statutes (5 U. S. C. 22), to which the 

. » , • * . • 

. .. * ; . • . * - 

case refers is as follows: 

•The head of each department Is authorized to prescribe 
regulations, not inconsistent with law, for the government 
of his department, the conduct of its officers and clerks, 
the distribution and performance of its business, and the 
custody, use, and preservation of the records, papers and 
property appertaining to it.* 


In Gol dsmi th v. Board of Tax Appeals . 55 App. D. C. 229, 230, it 



•As wfe said in Phillips v. Ballinger * * *, the right to 
appear before one of the Departments of the Government is 
not an Inherent right, •hut -a privilege granted by lav and 
subject to such limitations and conditions as are necessary 
for the protection both of the Department and the public* •* 

i • •• x 

So far as we are aware, there is no specific statutory authority 
for the Post Office Department rule hereinabove quoted except section 
161 of the Bevised Statutes* 


In 1894, there mas published *A Digest of the Lavs, Rulings, Orders 


and Decisions relating to Attorneyship and Pees in Pension Cases* by 

•K * 

Prank E. Anderson, Chief of the Lav Division, Bureau of Pensions, vhlch 

• - • • r 

was then in the Department of the Interior. In section 5 of this work, 
the following appears: 


•As the Department of the Interior is a special tribunal of 
judicial or quasi-judicial powers * * *, and since the head 
of an Sceeutlve Department may prescribe regulations not 
inconsistent with lav for the performance of the public 
business (Sec. 161, R* S. U. S.), the Secretary of the 
Interior has inherent power, by virtue of his office, to 
admit an attorney to practice, or to suspend him from the 
exercise of his professional functions, or to strike his 
name from the rolls, for conduct which in his judgment 
warrants it* The exercise of this control has been im¬ 
memorial, but at comparatively a recent date a declaratory 
statute has been enacted which in specific terms vests such 
authority in the Secretary. Section 5 of the act of July 
4, 1884 provides * * 


Y . *• ... . r 
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! 


RaralatlQB 9-ft is act imcongtltatlgnal* 

The appellant argues that Regulation 8-a is unconstitutional 
because it is arbitrary, unreasonable, unjust and oppressive and thus 


deprives individuals of their liberty and property without due process 
at lav. In point III the reasonableness of Regulation 8-a is discussed. 
That it is not unconstitutional for any reason is demonstrated by the 
existence of Rule 8 of the Revised Rules of the Supreme Court of the 
United States which is in substance the same as Regulation 8-a except 
that it applies to the clerks of the justices. That rule is as follows? 

i . „ ' ’ < ! • • 

•No one serving as a lav clerk or secretary to a member 
of this court shall practice as an attorney or counsellor in 
any court while continuing in that position; nor shall he 
after separating from that position practice as an attorney 
or counsellor in this court, or permit his name to appear on 
a brief filed in this court, until two years shall have elapsed 
after such separation.* 


VII. 

The manner in which R«yi1ftt-!on 8-a has been Invoked 

agqtaflt the appellant is constl tetri 91ml. 

Appellant argues that the manner in which the regulation is being 
invoked against him is unconstitutional because the complained of ruling 
of the Secretary of October 27, 1957, and his instructions therein that 
Regulation 8-a applies to Federal Tender Board No. 1, are retrospective 
and discriminating as to him. 

It is plain that no retrospective action is involved inasmuc h as 

. »» » 

Regulation 8-a has been in effect since March 24, 1955, before appellant 




was in the employ of the Department of the Interior* The regulation is 
printed In the official public departmental reports, 54 I* D* 194, in & 

volume which bears the publication date 1955, The ruling of October 27, 

» «' . 

i « * ■ % . 

1957, confirms that which Regulation 8-a plainly declares, by referring 
to proceedings ** * * before the Department, or before any bureau, board, 
division, or other agency thereof * * By referring to any board or 
other agency of the Department, Federal Tender Board Ho* 1 is clearly 
included within the scope of the regulation. 

The ruling of October 27, 1957 (R. pp„ 57-58) merely declared this 
to be the fact and instructed that the Chairman of the Tender Board 

• * 0 ■». • v ", 

should be governed by the regulation and this confirmatory ruling in the 
event "any former employee" should appear before the Board or agency* 

In his typewritten brief, page 52, the appellant states that the 
complainant had no way of knowing of the existence of Regulation 8-a be¬ 
fore he resigned from his position and entered law practice* And in his 
complaint he alleged that while employed by the Federal Petroleum Agency 
No* 1 and other oil enforcement agencies he had no notice of the existence 
of any such rule or regulation prohibiting an ex-employee from appearing 
before Federal Tender Board Ho* 1* The fact is, as the court will 
judicially note, at least during a 'substantial part of the time the 
appellant was employed in the agencies referred to, the regulation was 


printed in the official reports of the Department and thus the appellant 

I 

was at least pat on constructive notice of its existence and of its clear, 
if not explicit, applicability to Federal Tender Board No* 1* 

While the fore part of the memorandum of the Secretary’s ruling refers 
to the facts concerning Hr* Glass, the actual ruling at the end of the ap¬ 
proved memorandum is general in scope and is in no sense discriminating 

against appellant* The ruling, which was in the form of a recommendation 

in part 

by appellee Holland, approved by the Secretary, was/as follows t 

i 

"With a letter dated October 21, I sent Chairman Steele 
a copy of your Order No* 615, dated March 24, 1953, with the 
statement that the Order applies to the operation of Federal 
Tender Board No* 1 and Federal Petroleum Agency No* 1, and 
that he and the Director of the Agency should be governed 
thereby in the event any former employee should appear before 
the Board or Agency* Tour approval of this action is respect¬ 
fully recommended* 11 (Underscoring supplied*) 

Not only does the fact that the ruling applied to any former em- 

ployee and not merely to appellant appear from the ruling itself, of 

which the court may take judicial notice, but the complaint so alleges* 

In paragraph 11 (R. p* 11) it is alleged that "Secretary Idee# on October 

27, 1957, made an endorsement on said memorandum to the effect that said 

' ' 4 '* *• : V; , 

order and regulation should be so applied to any by said Board; * * 

<rV*. 

The following allegations appear# in the complaints 

•During the existence of the Federal Tender Board No* 1 
former employees of said Board or other Federal oil enforce 
meat agencies had appeared before said Board as agents and 
attorneys representing other persons in matters before the 
Board arising under the Connally Act and no effort had been 
made to prohibit or bar said former employees from so appear¬ 
ing* Such fact was well known to the Board and to complainant 


« 

when he was reaching decision as to whether he would resign 
and enter law practice* 

* * * 4 * 

i 

Prior to October 29, 1937, former employes of the Federal 
Tender Board No* 1 or other oil enforceaent agencies under 
said Secretary had appeared before said Board and other 
agencies under the Secretary as agents or attorneys within 
two years after the said former employees left the Government 
service, and neither the Board nor Defendant, George W* Holland, 
nor the Secretary had prohibited or sought to prohibit them 
from so appearing** 

It should be noted that neither in these allegations nor anywhere 
else in the complaint are the appellees charged with knowledge of any 
of the alleged facts set forth in the quoted portions of the complaint. 

In the absence of knowledge these appellees cannot conceivably be charged 
with discriminating against appellant* And facts which are alleged in 
the complaint and of which the court may take judicial notice demon¬ 
strate that the only ruling, that of October 27, 1957, made by these 

i 

appellees was not at all discriminating but expressly applicable to all. 

It follows that the action of the appellees of which the appellant 
complains is neither retrospective nor discr imin ating nor unconstitutional* 
In this connection it should be again said that characterizations in the 
complaint of the ruling of the Secretary a*e meaningless if it appears 
from the ruling itself that the characterizations are baseless. See point 
II hereof* 

Moreover, appellant has no inherent right to appear before the Federal 
Tender Board and he therefore has no constitutionally protected right. 
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Yin. 


Regulation 8-a. is applicable t o. Federal Tender 

Board No. 1._ The courts will not interfere with 

the construction of the Secretar y af the Interior 
that, it is ao applicable. 

Upon the sound reasoning of the court below, whether Federal Tender 
Board Ho. 1 is or is not in the Department is immaterial. In his memo* 
random opinion (R. pp. 55, 56, 45) Judge bailey held that if the Board 
is in the Department, the 1684 statute applies. Regulation 8-4 is auth¬ 
orized thereunder and is reasonable. He then discussed the possible 
alternative that the Board may not be in the Department, as follows: 

9 * * * If however, as the plaintiff contends, the Federal 
Tender Board be not a part of the Department of the Interior, 

I find no inherent power in anyone to appear before the Board 
by attorney or agent. In such case the Secretary would have 
the power to make all reasonable regulations of the practise 
before the Board and if he thought fit to apply the regula¬ 
tions which he had adopted governing procedure in his Depart¬ 
ment." (R. p. 56.) 

Regulation 8-a by its terms applies to "any bureau, board, division 
or other agency* of the Department of the Interior. The appellant argues 
that the Federal Tender Board is not within the Department of the In¬ 
terior and, therefore, the regulation does not apply to the Board. A 
consideration of the Executive orders involved and of applicable statutes 
is convincing that this argument is specious. 

The Connally Act grants the power to administer its provisions to 

i. t -• ' , ‘ 

the President. (Act of February 22, 1955, Secs. 4, 5, 10 (49 Stat. 50, 
51, 55).) Section 11 of the act provides that: 






•Wherever reference is made in this Act to the President, 
such reference shall he held to include in addition to the 
President, any agency, officer or employee who may be desig¬ 
nated by the President for the execution of any of the powers 
and functions vested in the President under this Act.* 

(49 Stat. 53.) 

Pursuant to section 11, by Executive Orders Nos. 6979 and 7756, dated 
respectively February 28, 1955, and December 1, 1957, the President did 
thereby * designate and appoint the Secretary of the Interior as an agent 
of the President to execute all of the powers and functions vested in the 
President by said ^jSonnal Act ,* with exceptions not here material. The 

Federal Tender Board No. 1 and Federal Petroleum Agency No. 1, of which 
latter agency appellant was chief investigator when he left the Government 




service, were created by orders of the Secretary of the Interior ap¬ 
proved by the President. Orders of March 1, 1955, April 25, 1935, 
December 1, 1957, Nos. 6980-C, 7024-B and 1758, respectively. These 
two agencies were created to exercise powers and functions in the ad¬ 
ministration of the Connelly Act. The ftxmticn of the Board is to 
approve certificates of clearance of shipments of oil in interstate 
commerce; that of the Agency was to sake investigations of applications 
for such certificates, to appear before the Board to present evidence 
and examine witnesses and to perform other administrative and investi- 

■- ' j ■" ■ 

gative powers in connection with the Connaily Act. 

By Order No. 1054 of the Secretary dated March 14, 1936, there was 

.* • . * i ( . 

set up "under the Office of the Secretary * Petroleum Conservation Di- 
vision under the immediate charge of a Director. This division will 

i . ' • r : # , •• 

assist the Secretary of the Interior in adsinistaring the act of February 
22, 1955 ♦ * The Secretazy f s Order No. 1057 of March 51, 1956, pro- 

’ ^. ' f . . 

Tides: 

* 

"To assist the Secretary of the Interior in administering 
the Act of February 22, 1955 * * * The Petroleum Conserva¬ 
tion Division, under the direction, of the Secretary of the 
Interior will supervise the operations of Federal Tender 
Board No. 1, Federal Petroleum Agency No. 1 * * *♦" 

Jfad in the Executive order of December 1, 1937, No. 7756, the President 

• . 

did thereby 

• • • * . . /• * 

"Expressly authorize the Secretary of the Interior to estab¬ 
lish a Petroleum Conservation Division in the Department of 
the Interior, the functions and duties of which shall be: 

(1) to assist, in such wwrmg r as nay be prescribed by the 


Secretary of the Interior, in adminlstj 
^5onnall£^ Act * * *•* 


The appellant * s argument that the Federal. Tender Board is not in 
the Department of. the Interior is baaed on 
distinction between the Department of the 


•ring the said 


jan irrelevant and baseless 
Interior and the Secretary 


of the Interior* Section 481, Title 5, U. js* C* provides: *There 


shall be at the seat of government an executive department to be known 


as the Department of the Interior, and a Secretary of the Interior, who 


| 

shall be the head thereof** Any agency or bureau under the Secretary 


• ■ ... 

of the Interior necessarily is in the Department of the Interior* As 


Secretary of the Interior he is the head of that department and all his 


of t 


powers and. functions are exercised as such head* Whatever power was 




vested in the Secretary of the Interior when by his Executive orders 




the President delegated to administration of the Connelly Act, were 


so delegated to the Secretary as the head of the Department of the In* 
terior* 


Federal Tender Board No* 1 was created by Executive orders* It 

** * " • 

has been functioning ever since its creation am an agency within the 


Department of the Interior and its operations have bean supervised by 


the Secretary of the Interior, aided by the Petroleum Conservation Di* 
vision of which appellee Holland is the Direafttr* 

' . V' * ' * 

That Federal Tender Board No* 1 is in the Department of the Interior 

i .> 

• y • • • . . . . • > 

Is conclusively demonstrated by the fact that expenditures for it 
hare been appropriated by Congress in the Department of the Interior 
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canjr 


appropriation mots* The letter statutes fo(r the fiscal years ending 
June 30, 1937, and Jane 30, 1936, both 
ministering and enforcing the provisions off 

*• ■ * V 

22, 1935 * * *.* (49 Stat. 1760; 50 Stat* 

appropriations that the expenses of Federal] 


been paid* 


appropriations *for ad- 
the act approved February 
b68.) It is out of these 


Tender Board No* 1 have 


Both the Secretary of the Interior and the Board hare in actual 
practice consistently administratively considered the Board to be in 


the Department of the Interior* And the 


court 




should not permit any 


stranger to question that practice concerning a wholly interdepartmental 

• . * j . •, • . 

matter* 




Furthermore, the construction placed on Regulation 8-a that it does 




apply to Federal Tender Board No* 1 is clearly reasonable and the courts 


will not disturb that construction* 


"* * * The general rule of law is* the court will fol¬ 
low the construction placed upon statutes by the executive 
department, where the same has been followed and acted upon, 
unless the construction placed upon the same is clearly 
erroneous* This same rule of law is applicable to the rules 
and regulations promulgated by the Secretary of the Interior, 
and, where he has placed a construction upon his rules and 
regulations, this court should follow the seme unless the 
construction placed thereon is clearly erroneous* * * *" 
(March Oil Co* v* Lee. 241 Fac* 804, 807, cert* den* 270 
U. S* 658*) 


... r- - 

* 


* W 'S 


ghe_fect that the Secretary of the lnterior with 
approval of the President authorised the Federal Tender 
Boerd to make its own rules of procedure i» immaterial. 
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Appellant argues that by authorizing tfc > Tender Board *to make 
regulations goreming its procedure* the Board ics given complete au¬ 
thority to make rules and regulations to gor im attorneys and agents* 

He cites Goldsmith v. Board of Tax Appeals .; !70 U. S. 117* The distinc¬ 
tion between the Goldsmith case and this is clear. With regard to the 


Board of Tax Appeals the delegation was 


madrby 


Congress. In the case 


of the Federal Tender Board the delegation ms made by the President 


end the Secretary of the Interior, either of whom were by or pursuant 


to the statute granted authority to make regulations "necessary or ap¬ 
propriate for the enforcement of the provisions of this act * * *.* 
(Section 5(a), Act of February 22, 1935, 48Stat. 31.) Such authority 
as the Federal Tender Board may have to make its own rules of procedure 

is inferior and subject to the power of thePresident or the Secretary 

* 

to make regulations. By his ruling of Octotar 27, 1937, the Secretary 
held that Regulation 8-s was to be enforced by the Board in its proceed¬ 
ings and the Board has in fact acquiesced tierein. By such acquiescence, 
the Board has in effect adopted the Secretary’s Regulation 8-e as its 
own and so plaintiff’s point that only the 3©ard may regulate the subject 
matter and has failed to do so, becomes meaningless. 

Moreover the Secretary’s interpret at i a of the orders creating the 
Board to the effect that the regulation is to be enforced by the Board 

is certainly reasonable in the absence of any attempt by the Board to 

* 

promulgate any regulation of its own inconsistent with Regulation 8-a. 


Being reasonable and discretionary, the courts will not interfere with 


such interpretation. March Oil Co * Lee, 
Appellant makes the claim that Federal 


supra * 

Tender Board No* 1 has 


construed its authority by imposing no restrictions upon attorneys 
and others appearing before it* However, t# cannot see how the ap- 
pellees can be at all bound by any practice} construction which the 
Federal Tender Board alone may be said to lave placed on the regula¬ 
tion. The fact is that the only binding afcinistrative construction 

of the regulation is that signed by both appellees on October 22 and 

\ 

27, 1937, respectively, which the Board has followed and is following, 

3 

and that construction is against the appellant* 


X. 

Injunction will not issue to dlstyb the exercise 
of discretion in promulgating Regulation 8-a and 
in prohibiting appellant from prcarticing before 
the Tender Board* 

The action of the Secretary in promulgating the regulation and of 
the appellees in prohibiting appellant frmpracticing for two years 
before the Board and Agency was palpably discretionary and not minis¬ 
terial. Upon principles fully familiar to this court, neither injunc¬ 
tion nor manda mu s will issue to disturb such exercise of discretion* 

Gaines v. Thompson . 7 Hall, 347, 362, 353; 

Red Canyon Sheer? Co. v. I ekes . 98 F* (2d) 308; 

Wjlbur t. United States ex rel * Kiflrie. 281 U. S* 20$; 

United States ex rel * v. Wilbur . 283 U. S. 414; 

Silted States ape rel* Mess v. Fisher* 283 U. S. 683; 
Riverside Oil Cg. v* Hitchcock . 190 U. S. 316. 
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the Connally Act. 


The action of the appellees which appel .ant seeks to enj oin con— 

' • 

sists of their refusal to permit him to pr ft ;ice before Federal Tender 
Board No. 1 for two years. Such action is t^ken in the course of the 

r 

administration of the Connally Act. 


Section 11 of the Connally Act provide that: 

•Wherever reference is made in this Ac*, to the President, 
such reference shall be held to includilin addition to the 
President, any agency, officer or empltyee who may be desig¬ 
nated by the President for the executim of any of the powers 
and functions vested in the President ader this Act.* 

(49 Stat. 35.) * 


Pursuant to section 11 by Executive Orters Nos. 6979 and 7756, dated 
respectively February 28, 1955, and December *1, 1937, the President did 
thereby *designate and appoint the Secretary of the Interior an agent 
of the President to execute all of the powers and functions vested in the 
President by said ^onnally/ Act,* with exceptions not here material. 

i 

(See description of other Executive orders a VIII hereof.) 

<» 

• • 

It appears that in taking the action sought to be enjoined, the Secretary 
of the Interior is performing a function of the President of the United States 
under the Connally Act; that that statute grmts the power to administer 
its provisions to the President; that pursuit to the power expressly 
granted by section 11 of the statute the President designated the Secre- 

■ i 

tary of the Interior as his agent to execute all the powers and functions 


t 
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vested in Mm with exceptions not here materiel; that whatever power 
the Secretary of the Interior has in administering the Connally Act is 

i 

exercised as such agent of the President; ibd that so far as the ap¬ 


pellee Holland is concerned the action sought to he enjoined is being 


performed as a subordinate official of the Secretary, charged with the 


duty of aiding him in performing the said powers and functions of the 


President of the United States* 


It follows from the foregoing that the courts are without juris¬ 


diction to grant appellant * s motion for preliminary injunction or to 


grant his prayer for final injunction*. 


It is settled law that the courts are without jurisdiction to 


issue an injunction against the head of a department acting as the 


agent of the President* This is a corollary of the rule that the 


court is without such jurisdiction to issue an injunction against 


the President himself* 


Mississippi v* Johnson. 4 Mall* 475, 18 L* Sd* 437; 
Marbury r. Madison. 1 Cranch 137, 166; 

Ke ndall v* United States. 12 Pet* 524, 610; 

Weeks United States. 277 Fed* 594, Ct* App* D* C«, 
aff*d as French v* Weeks . 259 U* S* 326, and 
Cgeary ▼* Weeks. 259 U. S. 338; 

Southport Petroleum Co * v* I ekes. 61 Wash* Law 
Reporter 577; 

3 Willoughby, Constitutional Law, 2d ed., 1497-1501; 
47 Harr* Law Rev* 138* 


In jostag Phi ted States * 277 Fed* 594, Ct* App* D* C*., the petitioner 


sought a writ of mandamus to compel the Secretary of War to vacate an order 


discharging him from the Army end to restore Mw thereto* Speaking of the 


■\+ 

. 'V- .• 


function of the President under the statute there involved to review the 


» 



findings of a certain classification board ttye court said, 277 Fed* 
599: 


j 

•The President may, of course, perQoim this function 
personally, or, as in this instance, he pay delegate it to 
the Secretary of War* But, in either c$se, it is an admin¬ 
istrative order of the President, and, as such, must be 
vacated as a condition precedent to reinstatement under the 
writ. But this cannot be accomplished lb this proceeding, 
since the executive and administrative action of the Presi¬ 
dent cannot be controlled by mandamus* In Marbury v* 

Madison, 1 Crunch, 137, 2 L* Ed. 60, it was held that the 
writ of mandamus may issue against the aeads of departments 
to compel the performance of a purely ministerial act, not 
involving judgnent or discretion; but tbiis case has been 
generally construed as holding that courts have no juris¬ 
diction to compel the President by mandamus to perform even 
a purely ministerial act incidental to 14 s office* 

i 

' * ... i 

*In Mississippi v* Johnson, 4 Wall* 475, 18 L* Ed* 437, 
where the state of Mississippi sought ‘by! injunction to 
restrain President Johnson from the execution of the Recon¬ 
struction Acts of Congress, upon the ground that they were 
unconstitutional, the court clearly declared that it was 
without jurisdiction either to compel the execution of a 
constitutional law by the President, or to restrain him from 
executing unconstitutional legislation. j The reason for the 
refusal of the court to exercise the poser was stated in 
the opinion as follows: 

* * ! 

* Suppose the bill filed and the injunction prayed 
for allowed* If the President refuse obedience, it is 
needless to observe that the court is without power to 
enforce its process* If, on the other hand, the Presi¬ 
dent complies with the order of the court and refuses 
to execute the acts of Congress, is it not clear that 
a collision may occur between the executive and legis¬ 
lative departments of the government? May not the House 
of Representatives impegch the President for such re¬ 
fusal? And in that case could this court interfere, in 
be half of the President, thus endangered by compliance 
with its mandate, and restrain by Injunction the Senate 
of the United States from sitting as a court of impeach¬ 
ment? Would the strange spectacle be offered to the 
public world of an attaspt by this court to arrest pro¬ 
ceedings in that court?* 
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in interstate commerce of petroleum produced!in 'violation of State laws. 
The Connelly Act governs the same subject master. The Recovery Act, like 
the Connelly Act, authorized the President t# delegate his powers; and 


retary from enforcing a regulation prohibiting the interstate shipment 
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In the United States Court of Appeals 
for the District of Columbia 

January Term, 1939 


No. 7348—Special Calendar 


John D. Glass, appellant 

v. 

Harold L. Ickes, Secretary of the Interior, and 
George W. Holland, Director of the Petro¬ 
leum Conservation Division, Department of 
the Interior, appellees 


brief of appellees 


INTRODUCTORY STATEMENT 

The plaintiff appeals from the final judgment of 
the District Court per Judge Bailey, entered 
December 7, 1938, granting appellees’ motion to 
dismiss the complaint, and dismissing the action. 

The complaint herein prays for a preliminary 
and a final injunction restraining the appellees 
from refusing to permit appellant to practice, ap¬ 
pear, or act as attorney or agent before Federal 
Tender Board No. 1 for two vears from the time 
appellant terminated his employment in the De¬ 
al 


partment of the Interior, upon the ground that the 
regulation of the Secretary of the Interior issued 
March 24, 1933, or any other order, regulation, or 
ruling of the Secretary prohibits a person who has 
been employed in the Department from practicing 
or appearing before the Board for two years from 
{he time such person has terminated his employ¬ 
ment in the Department (R. p. 15). 

Appellant terminated his employment in the De¬ 
partment on September 15,1937 (R. p. 4). The 2- 
year period during which, according to the depart¬ 
mental regulation, he is prevented from practicing 
before Federal Tender Board No. 1 expires on 
September 15, 1939. 

The action was commenced on May 10, 1938, by 
the filing and service of a complaint and an order 
to show cause why a preliminary injunction should 
not issue (R. pp. 1,16,17). On June 13, 1938, the 
appellees filed an Answer and Response to the 
Order to Show Cause. It contains denials as well 
as affirmative defenses (R. p. 17, et seq.). In it 
was incorporated a motion to dismiss the complaint 
and a request that it be called up and disposed of 
before final hearing (R. pp. 26-28). 
i The motion for preliminary injunction was ar¬ 
gued before Judge Bailey, who, on July 7, 1938, 
filed a memorandum opinion denying the motion 
(R. p. 35). On July 30, 1938, a formal order of 
denial was signed and filed (R. p. 36). The appel¬ 
lant did not petition this court for leave to appeal 
from the order denying the motion. 
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Thereafter, the appellees called up their motion 
to dismiss the complaint which was also heard by 
Judge Bailey. On November 29, 193S, the Judge 
signed a memorandum opinion granting the motion 
(R. p. 43). A final judgment of dismissal was 
signed and filed on December 7, 1938 (R. p. 43). 
The appellant filed his notice of appeal on Decem¬ 
ber 27, 1938 (R. p. 44). He filed his designation 
of record on January 31, 1939, and the appellees 
filed theirs on February 4, 1939 (R. pp. 47-49). 
The Transcript of Record was not filed until June 
5, 1939. That same day appellant moved to place 
this appeal on the June 1939 calendar for hearing. 
Appellees filed a memorandum in opposition. This 
court granted the motion on June 6, and set the ap¬ 
peal for hearing on June 12. 

THE FACTS 

In his statement of facts, the appellant has er¬ 
roneously assumed that for the purposes of the 
motion to dismiss, the only facts to be considered 
are those set forth in the complaint. He has not 
mentioned nor taken into consideration facts which 
the Court may judicially notice and consider in 
passing on a motion to dismiss, and that allegations 
of the complaint are not admitted by the motion 
if in conflict with facts judicially known. Fletcher 
v. Jones, App. D. C., April 10, 1939, 67 Wash. L. 
Rep. 478, 479; Greeson v. Imperial, 59 F. (2d) 
529, 530. 
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On March 24,1933, the Secretary of the Interior 
promulgated a regulation as follows: 

Order No. 615. March 24, 1933. 

Under the authority conferred upon the 
Secretary of the Interior by Section 5 of 
the Act of July 4,1884 (23 Stat. L. 101), the 
following regulation is hereby promulgated 
and ordered to be inserted between the 8th 
and 9th regulations heretofore promulgated 
under the said Act on September 27, 1927: 

S-a. No person who has been employed 
or has held any office or place of trust or 
profit in the Department of the Interior 
shall be permitted to practice, appear, or 
act as an attorney or agent in any case, claim, 
contest, or other proceeding before the De¬ 
partment or before any bureau, board, divi¬ 
sion, or other agency thereof, until two years 
shall have elapsed after the separation of 
the said person from the said service; and 
no attorney or agent admitted to practice 
before the Department shall employ or re¬ 
tain any such person for the purpose of 
making any personal appearance in any 
such case, claim, contest, or other proceed¬ 
ing, before the expiration of the said two- 
year period. 

Harold L. Ickes, 
Secretary of the Interior. 

As the Court will judicially notice, this regulation 
was thereafter published in the official public de¬ 
partmental reports, 54 I. D. 194, in a volume bear¬ 
ing the publication date 1935. 





The appellant is a lawyer practicing in Tyler, 
Texas. He was in the employ of the Department 
of the Interior from August 1,1934, until Septem¬ 
ber 15, 1937, performing or supervising investiga¬ 
tive work in the East Texas Oil Field, Texas. Since 

1936, and until he resigned as of September 15‘, 

1937, he had been Chief Investigator of Federal 
Petrolemn Agency No. 1, an administrative and in¬ 
vestigative agency whose principal functions re¬ 
lated to matters coming before Federal Tender 
Board No. 1 (R. pp. 3, 4.) 

The complaint alleges that before appellant re¬ 
signed, Chairman Steele of the Federal Tender 
Board and Director Eastman of the Federal Petro¬ 
leum Agency told him they knew of no reason or 
rule which would prevent his acting as attorney 
or appearing before the Board in any matter aris¬ 
ing after he left the service and of which he had no 
knowledge while in the service (R. p. 8). The com¬ 
plaint does not allege that the appellees made any 
such statements. 

The appellant alleges that before resigning 
to enter private practice he searched the Canons 
of Ethics and the Federal statutes to ascertain 
whether after resigning he could properly and 
legally act as attorney in Federal Tender Board 
matters with which he had had no connection, and 
which had not been pending while he was employed 
by the Government, and in effect he also alleges 
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that he found no such prohibition (R. pp. 5-8). 
However, the complaint is silent on whether in his 
search for restrictions on practice he looked 
through the official public departmental reports 
which contain departmental decisions, orders, and 
regulations. In fact, at the time of his search and 
of the alleged statements of Chairman Steele and 
Director Eastman, and for some two years prior 
thereto, these reports contained the order promul¬ 
gating Regulation 8-a, 54 I. D. 194. Nevertheless, 
he also asserts that he had not been “furnished” 
with notice of the existence of any such regulation 
(R. p. 6). 

After resigning, and on October 29, 1937, appel¬ 
lant was informed bv the chairman of the Board 
that it had received a letter from Appellee Hol¬ 
land instructing the Board to prohibit him from 
appearing before it as attorney or agent for two 
years after his resignation, and that the Board 
would not permit him to do so (R. p. 9). The ap¬ 
pellant alleges that the letter of appellee Holland 
to the Board was predicated on a ruling of Secre¬ 
tary Iekes dated October 27,1937, in the form of an 
endorsement on a memorandum of Holland “to 
the effect that said order and regulation should be 
so applied to any by said board * * *” (R. 

p. 11, italics supplied). 

The said October 27, 1937, ruling, which the 
court will judicially notice, is in the record at pages 
37 and 38, and reads as follows: 
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October 22,1937. 
Memorandum for the Secretary: 

On July 16, 1934, John D. Glass was ap¬ 
pointed a Special Agent, Division of In¬ 
vestigation (Oil Enforcement) at a salary 
of $2,900 per annum; on October 23, 1935, 
he was promoted to $3,200 per annum; on 
December 31, 1936, he was promoted to 
$3,700 per annum as Chief Investigator, 
Federal Petroleum Agency No. 1, and on 
September 28, his resignation was accepted 
effective at the close of October 3, 1937. 

On July 21,1936, Mr. Glass assigned a case 
(K-373), and Examiner Van Loo’s report 
of December 30,1936, recommending that the 
case be closed, was approved by Mr. Glass. 
Memoranda dated July 22, 1936, relating to 
this case were initialed bv Mr. Glass, and a 
memorandum, dated January 7,1937, by Mr. 
Glass stated that he had listed the case for 
surveillance and inspection. A memoran¬ 
dum, dated October 19, 1937, by Mr. Moore 
states that the investigation of the ease was 
under the supervision of Mr. Glass with the 
exception of the period from July 22 to 
August 24, 1937, when it was under the 
supervision of Mr. Moore, and that the in¬ 
vestigation of the case from September 1 to 
September 15, 1937, was under the super¬ 
vision of Mr. Glass. 

On October 11, 1937, Chairman Steele 

issued a subpoena for the appearance on 

October 19 of Everett Brewer to testify in 

* 

this case, and on that date Mr. Brewer ap- 



8 


peared in response to the subpoena and was 
represented by Mr. Glass, who is reported to 
be engaged in the practice of law at Tyler, 
Texas. At my suggestion Chairman Steele 
continued the hearing for 10 days. 

With a letter dated October 21, I sent 
Chairman Steele a copy of your Order No. 
615, dated March 24, 1933, with the state¬ 
ment that the Order applies to the opera¬ 
tion of Federal Tender Board No. 1 and 
Federal Petroleum Agency No. 1, and that 
he and the Director of the Agency should 
be governed thereby in the event any former 
employee should appear before the Board or 
Agency. Your approval of this action is 
respectfully recommended. 

It will be appreciated if the attached 
record is returned for the files of this 
Division. 

G. W. Holland, 

Director. 

Approved: Oct. 27, 1937. 

H. L. I., 

Secretary of the Interior. 

H. S. 

[Italics supplied.] 

The appellant alleges that on December 28,1937, 
he appealed to the Secretary by letter objecting to 
the action of the Board and the regulation and rul¬ 
ing of the Secretary, and that by letter of January 
26,1938, the Secretary refused to reverse said rul¬ 
ing (R. p. 13). This letter will also be judicially 
noted and is in the record at pages 39 to 42. It de- 
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tails at some length the reasons for the ruling and 
in part reads as follows: 

* * * On October 27,1937,1 approved a 
memorandum from the Director of the Pe¬ 
troleum Conservation Division, which after 
particular relation of your employment as 
above set forth and of your appearance as 
counsel for one Brewer, before the Tender 
Board No. 1, stated that the Chairman of the 
Board had been sent a copy of Order No. 
615 with the statement that the order applies 
to the operations of Federal Tender Board 
No. 1, and Federal Petroleum Agency No. 1, 
and that he and the Director of the Agency 
should be governed thereby in the event a 
former employee should appear before the 
Board or Agency. [Italics supplied.] 

ARGUMENT 

I 

The appeal should be dismissed, or the judgment 
affirmed without consideration of the merits of the 
appeal. A reversal by this court would be of no bene¬ 
fit to appellant. For all practical purposes, the con¬ 
troversy is moot 

This controversy will definitely be moot on Sep¬ 
tember 15, 1939, when the 2-year period during 
which appellant is prevented by the departmental 
regulation from practicing before Federal Tender 
Board No. 1 ends. However, for all practical pur¬ 
poses the controversy is now moot. The appellees 
have answered denying the allegations of the com¬ 
plaint and setting up affirmative defenses. Even 
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if this court should reverse the judgment of the 
district court, the appropriate disposition would be 
a remand for further proceedings. Leaving aside 
the possibility that the appellees might, if the judg¬ 
ment were reversed, appeal to the Supreme Court 
or petition that Court for certiorari, the issues of 
fact will have to be tried by the district court. 

It is doubtful whether a court of equity, even if 
a hypothetical final hearing were held immediately, 
would grant the discretionary remedy of injunc¬ 
tion in order to avoid injuries so speculative and 
trivial. “Courts of equity sit to administer jus¬ 
tice in matter of substantial interest to the par¬ 
ties, not to gratify their passions or to foster a 
spirit of vexatious litigation/' Swedish Church 
v. Shivers , 16 N. J. Eq. 453; see 44 A. L. R. 168, 
171 et seq. But a trial of the facts by the District 
Court could not take place immediately. Some 
time will be consumed by this court in disposing 
of this appeal. If it should reverse and remand, 
some time would pass before a trial could take 
place at the convenience of the District Court and 
consistent with the necessity for a reasonable time 
to prepare for trial. Even if we assume that 
despite the fact that the District Court recesses 
from July 3 to October 3. a trial might conceivably 
take place before September 15, the defend¬ 
ants would of course have a right of appeal to this 
court from any judgment against them. And if 
such an appeal were decided adversely to them, 
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they would have a right of appeal to the Supreme 
Court or to petition for certiorari. Obviously, 
even if the appellant should be successful in his 
present appeal, this case could not be finally dis¬ 
posed of before September 15, 1939. 

A reversal of the judgment of dismissal would, 
therefore, be futile and of no practical benefit to 
the appellant. It follows that this appeal should 
be dismissed, or the judgment affirmed without 
consideration of the merits of the appeal. 

Berlitz v. Strack, IS D. C. 491. 

Oliver v. Freeland, 74 S. AA r . (2d) 711, 
Tex. Civ. App. 

Thomason v. Seale, 53 S. AY. (2d) 764, 
Tex. Sup. Ct. 

State ex rel. LaFollette v. Kohler, 232 X. 
AY. 842, AATsc. Sup. Ct. 

Swig v. State Ballot Comm ., 163 X. E. 
257, Mass. 

Gulf v. Dennis, 224 U. S. 503, 50S. 

Jones v. Montague, 194 U. S. 147. 

Mills v. Green, 159 U. S. 651, 653. 

U. S. ex rel. Gannon v. Georgetown Col¬ 
lege, 2S App. D. C. SI. 

Hubbard v. Worcester Art Museum, 196 
Fed. 871, S73. 

“The duty of this court, v the Supreme Court 
has said, “as of every other judicial tribunal, is to 
decide actual controversies by a judgment which 
can be carried into effect, and not to give opinions 
upon moot questions or abstract propositions, or to 
declare principles or rules of law which cannot 
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affect the matter in issue in the case before it. It 
necessarily follows that when, pending an appeal 
from the judgment of a lower court, and without 
anv fault of the defendant, an event occurs which 
renders it impossible for this court, if it should 
decide the case in favor of the plaintiff, to grant 
him any effectual relief whatever, the court will not 
proceed to a formal judgment, but will dismiss the 
appeal .Mills v. Green, 159 U. S. 651, 653. 

A situation quite similar to the one in this case 
arose in Berlitz v. St rack, 18 D. C. 491. The claim 
was made that defendant had entered into an em¬ 
ployment contract with plaintiffs wherein he had 
bound himself not to teach foreign languages in 
Washington until June 1, 1889. The plaintiffs 
sought an injunction restraining the defendant 
from such teaching until June 1, 1889. At final 
hearing, the equity justice dismissed the bill. An 
appeal was taken and argued in May 1889. It was 
not decided until December 1889, when the decree 
of the equity justice was in effect affirmed. In its 
opinion the court said: 

* * * The appeal from this order was 
argued here in May last. Justice Bradley 
was with us in the case, but his engagements 
in the Criminal Court prevented the case 
from being disposed of before that term ad¬ 
journed. Since the commencement of the 
present term he has been seriously ill, and we 
have been waiting until we should have the 
pleasure of seeing him here in renewed 
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health. To render a decision upon the merits 
of the main question of the controversy is not 
permissible, because the case is dead, so far 
as that question is concerned. The 1st day of 
June 1889, the limit within which the de¬ 
fendant is charged to have bound himself not 
to teach, occurred very soon after the argu¬ 
ment ; and that of itself was one reason why 
a decision was not hastened; as it was seen 
no practicable result could flow from such 
a decision. * * * 18 I). C. 495. 

And the first headnote in the report of the case is as 
follows: 

Where before the final hearing of a cause on 
appeal efflux of time has rendered the relief 
sought by the bill futile, the court will refuse 
to pass upon the question submitted. 

In this case as in the Berlitz case, at the time of the 
argument on appeal the controversy was not liter¬ 
ally moot, but for all practical purposes was so. 

The eases involving election contests are also pre¬ 
cisely in point. They too involve the practical im¬ 
possibility of a final disposition of the case in time 
to be of benefit to the party aggrieved, and dismissals 
for that reason at a time when, viewed literally, 
the controversy is not yet moot. In Oliver v. Free¬ 
land, 74 S. W. (2d) 711, Tex., the plaintiff contested 
defendant's nomination as tax assessor in a pri¬ 
mary election. The district court entered judg¬ 
ment for the contestant. The defendant filed an 
appeal and at the same time moved in the appellate 

ir.8.'06—::9- 
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court to dismiss the suit on the ground that the ap¬ 
peal could not be heard and determined and final 
judgment rendered in time to be effective at the 
election. The motion was granted and the suit dis¬ 
missed. 

Thomason v. Seale, 53 S. W. (2d) 764, was an 
original proceeding in the Supreme Court of Texas 
in which that court granted a writ of mandamus 
against a district judge, directing him to dismiss 
a primary election contest because the case was 
moot. The general election was due to be held No¬ 
vember 8. The decision of the Supreme Court was 
rendered October 14. The district judge had not 
yet decided the case. The Supreme Court held that 
on September 30, when the district judge an¬ 
nounced he would devote further time to its con¬ 
sideration. the case was moot and should have been 
dismissed. “It is obvious,” said the court, “that 
a case of this magnitude * * * could not have 

been prepared and carried to the Court of Civil 
Appeals in time for an orderly disposition of the 
case, to be followed by any substantial compliance 

bv the countv clerk and the countv election board 
• » •> 

with the statutes with reference to posting notices 
of the nomination and printing of ballots in time 
for absentee voters. We think it plain, as a matter 
of law, that Judge Dean could not, even on Sep¬ 
tember 30, 1932, have rendered a judgment which 
would have become final in time to be of any avail 
to the contestee or contestant, in view of the statu- 


toiy right of appeal, which is guaranteed to 
both parties.” 53 S. W. (2d) 765. 

State ex ret. La Follette v. Kohler, 232 N. W. 842, 
Wise. Sup. Ct., was an action contesting the elec¬ 
tion of a governor, whose term was due to expire 
January 5, 1931. The circuit court found for the 
defendant and the relators appealed to the Su¬ 
preme Court. They then moved to advance the 
cause so that the appeal might be argued during 
December 1930. The motion to advance was de¬ 
nied on October 31,1930, and thereafter on motion 
of respondent the appeal was dismissed on Novem¬ 
ber 11, 1930. Said the court: 

* * * Upon the argument of the motion 
it was suggested that a decision of this case 
after January 5, 1931, would be a decision 
upon purely moot questions. * * * It is 
apparent upon a consideration of the record 
that this case cannot be determined and a 
final judgment entered until after the term 
of office of the defendant has expired by 
limitation of law, even if the motion were 
granted. It is held that under such circum¬ 
stances the case becomes moot. 

***** 

* * * It becomes apparent, that further 

consideration of the case is futile and a dis¬ 
missal of the appeal inevitable. * * * 

232 N. W. 842, 843. 

The controversy in this case cannot be finally 
determined before September 15, 1939, by which 
time the ruling and regulation challenged will no 
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longer be effective as to appellant. Hence, the is¬ 
sues are now moot and the appeal should either be 
dismissed, or the judgment affirmed for that reason 
and without consideration of the merits of the 
appeal. 

II 

Regulation 8-a is authorized by section 5 of the act of 

July 4, 1SS4 

The material portions of section 5 of the 1884 
statute, 23 Stat. 101, 5 U. S. C. 493, are as follows: 

The Secretary of the Interior may pre¬ 
scribe rules and regulations governing the 
recognition of agents, attorneys, or other 
persons representing claimants before his 
department, and may require of such per¬ 
sons, agents, and attorneys, before being 
recognized as representatives of claimants, 
that they shall show that they are of good 
moral character and in good repute, pos¬ 
sessed of the necessary qualifications to en¬ 
able them to render such claimants valuable 
service, and otherwise competent to advise 
and assist such claimants in the presenta¬ 
tion of their claims * * *. 

i Regulation 8-a, so far as material, provides: 

8-a. No person who has been employed or 
has held any office or place of trust or profit 
in the Department of the Interior shall be 
permitted to practice, appear, or act as an 
attorney or agent in any case, claim, contest 
or other proceeding before the Department 
or before any bureau, board, division, or 
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other agency thereof, until two years shall 
have elapsed after the separation of the said 
person from the said service; * * *. 

The appellant argues that the 1884 statute does not 
authorize Regulation 8-a because under it the 
power granted the Secretary concerning recogni¬ 
tion of attorneys or agents before the Department 
is limited to ability to render competent service to 
clients and to character and moral qualifications, 
and that the regulation relates to none of these. 

At the outset of section 5 of the statute, a broad 
general power is granted the Secretary. He “may 
prescribe rules and regulations governing the 
recognition of agents, attorneys, or other per¬ 
sons representing claimants before his depart¬ 
ment, * * This broad grant of power is not 
expressly limited by any subsequent language. 
Any regulation covering the general subject matter, 
which is not unreasonable or inconsistent with any 
other portion of the statute will be sustained. 
United States v. Morehead, 243 U. S. 607, 613, 614; 
Riverside Oil Co. v. Hitchcock , 190 U. S. 316; Utah 
Rower and Light Co. v. United States, 230 Fed. 
328, 333. 

That the regulation is in the public interest and 
reasonable is plain upon its face. Persons for¬ 
merly employed by the United States should not 
use information acquired while so employed against 
the United States. The regulation tends to mini¬ 
mize such use. The performance of the adminis- 
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trative and quasi-judicial duties of the Department, 
should be disinterested. The regulation encourages 
such disinterestedness in two respects: Employees 
who anticipate leaving the service of the Govern¬ 
ment are more likely to be devoted to the public 
interest alone. And employees are more likely to 
be objective if former fellow employees are not 
permitted to appear before them as attorneys or 
agents immediately after their employment is 
terminated. 

The reasonableness of the regulation is demon¬ 
strated bevond doubt bv the existence of Hule 3 of 

* V 

the Revised Rules of the Supreme Court of the 
United States, which in substance is the same as 
Regulation S-a. Rule 3 is as follows: 

No one serving as a law clerk or secretary 
to a member of this court shall practice as 
an attornev or counsellor in anv court while 
continuing in that position; nor shall he after 
separating from that position practice as an 
attorney or counsellor in this court, or per¬ 
mit his name to appear on a brief filed in 
this court, until two years shall have elapsed 
after such separation. 

Similar regulations are in force in the Post Office 
Department and the Department of Agriculture. 
The Post Office regulation is this: 

No attorney who has been appointed or 
generally retained by or for this Department 
will be recognized as attorney before this 
Department or any office thereof for two 
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years next after he shall have ceased to act 
under such appointment or retainer. (Sec. 
8, Order No. 547). 

The Department of Agriculture regulation pro¬ 
vides: 

Effective immediately, no matters pertain¬ 
ing to administration by the Department of 
Agriculture of existing legislation, or to pro¬ 
posed legislation which relates to the work 
of this Department, shall be discussed by em¬ 
ployees of the Department with any person 
who is now employed or connected with com¬ 
mercial interests that are affected bv such 
legislation or the administration thereof and 
who, within a period of two years, has been 
employed by this Department or any De¬ 
partment of the government charged with 
the administration of such legislation. 
(Memorandum No. 704, December 29,1936.) 

Regulation 8-a is not inconsistent with any part 
of section 5 of the 1884 statute nor does the appel¬ 
lant so claim. He contends, however, that the 
language immediately following the grant of the 
general power to make rules and regulations limits 
the range of that general power to ability to render 
competent service to clients and to character and 
moral qualifications, and that Regulation 8-a does 
not relate to such ability or qualifications. The 
language immediately following the grant of the 
general power is this: 

* * * and may require of such persons, 
agents, and attorneys, before being recog- 
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nized as representatives of claimants, that 
they shall show that they are of good moral 
character and in good repute, possessed of 
the necessary qualifications to enable them 
to render such claimants valuable service, 
and otherwise competent to advise and as¬ 
sist such claimants in the presentation of 
their claims * * *. 

In support of his contention that this language 
limits the general power to make rules and regula¬ 
tions, appellant cites Bay v. Laguna, IP. (2d) 448, 
115 Calif. App. 221. Judge Bailey in his decision 
denying plaintiff's application for an injunction 
pendente life in part said: 

* * * I cannot sav however that 

* 

I agree with the California court (Bay v. 
Laguna Land Co., 115 Calif. App. 221) in 
holding that the clause in the act “may re¬ 
quire of such persons * * * that they 
shall show that they are of good moral char¬ 
acter * * * etc.” necessarilv limits the 

* 

preceding authority under the act “to pre¬ 
scribe rules and regulations governing the 
recognition of agents, attorneys represent¬ 
ing claimants before his department.” I 
think therefore that he had the power to 
make the regulation in question which in my 
opinion is a reasonable one. 

The construction urged by the appellant is 
wrong, and Bay v. Laguna cannot help him, for 
the following reasons: 

1. Insofar as the opinion in Bay v. Laguna 
discusses the point at all it is dictum and entirely 



unnecessary to its decision. The Treasury regu¬ 
lation whose validity was question provided: 
“Xo attorney or agent shall be permitted to 
appear before the Treasury Department in con¬ 
nection with anv matter to which such attornev or 
agent gave personal consideration, or as to the 
facts of which he had actual personal knowledge 
while in the service of the Treasury Department 
* * V’ One of the questions in the case was 
whether this regulation was authorized by the act 
of July 7,18S4 (23 Stat. 258, 5 IT. S. C. 261). The 
latter statute is substantially the same as that of 
July 4, 1884, the one here in question, except that 
the July 7 statute relates to the Secretary of the 
Treasury while the earlier one relates to the Secre¬ 
tary of the Interior. The actual holding of the 
court on this point was this: 

* * * to sell knowledge acquired in a 
particular employment, to be used in a claim 
against the employer, which is the thing the 
regulation seems to be aimed at, would have 
such a close connection with the “good char¬ 
acter ” and “good repute’’ of such an agent, 
even though he had left the service, that it 
would be a proper subject of rule and regu¬ 
lation within the provisions of said act of 
July 7, 1884, * * * 

In other words, the court held that the particular 
regulation was in any event within the authority of 
the Secretary of the Treasury even as narrowed by 
the court’s construction. Hence, the statements in 
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tbe opinion on the limits of his authority were not 

neeessarv to a decision. Thev would have been 
* •> 

necessary only if the court had held that the regu¬ 
lation attempted to go beyond those limits, for then 
its validity would have depended on the existence 
of the broader and more general grant of power. 

1 2. The dictum of the court suggests that the 
language authorizing the Secretary to require of 
attorneys or agents that they shall show com¬ 
petence and good character and repute, would 
seem to be entirelv unnecessary if Congress 
intended to confer broad powers. However, it is 
reasonable to suppose that Congress thought it 
necessary to include this language so as to specifi¬ 
cally authorize the Secretary to place the burden 
of proof with regard to character, repute, and 
competence on the applicant for permission to 
appear. 

1 3. The limiting construction is unreasonable be¬ 

cause it would lead to absurd results. Thus, it 
would prevent the promulgation of regulations re¬ 
quiring agents appearing before the Department 
to be citizens of the United States. In fact, this is 
required by Regulation 3 of the departmental reg¬ 
ulations. (P. 2, Exh. ‘*C, ?? submitted by appellant 
to this court.) It would also prevent the promul¬ 
gation of a regulation requiring an attorney or 
agent to submit written proof of his authority to 
represent his client or principal before being per¬ 
mitted to appear before the Department in any 



ease. The requirements as to citizenship and proof 
of authority have no relationship to character or 
morals or competence, and so too, if plaintiff were 
right, would be beyond the authority of the Secre- 
tarv to exact. A construction leading to such ab¬ 
surd results will not be adopted. United States v. 
Katz, 271 U. S. 354, 357. 

4. Day v. Laguna was decided by a State court, 
and decisions of State courts on the construction 
of acts of Congress are not controlling. Calhoun 
Gold Mining Co. v. Ajax Gold Mining Co., 182 U. S. 
499, 504, 505; Weiss v. Wiener, 279 U. S. 333, 337; 
Knight v. Carter Oil Co., 23 F. (2d) 481. 

5. The case was between two private parties. If 
instead, the issue had been raised by way of an 
effort to obtain mandamus or injunction against 
the official charged with administration of the 
statute, the result would have depended on the ap¬ 
plication of another rule besides that of mere cor¬ 
rectness of construction: whether the courts will 
interfere with the construction placed on the 
statute by the officer by way of injunction or 
mandamus. 

Ill 

Even if this court disagrees with the construction placed 
on the 1884 statute by the Secretary of the Interior 
that it authorizes promulgation of Regulation 8-a, the 
court should not interfere therewith by injunction 

Regardless of any possible difference of opinion 
on the construction of the statute, clearly the con- 
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struetion that Regulation 8-a is within the broad 
power granted at the outset of the statute and that 
that power is not limited by the language that fol¬ 
lows is a reasonably possible one. And the courts 
will not interfere with the discretion of an admin¬ 
istrative officer in construing a statute, even though 
the court would construe it otherwise, provided 
the officer’s construction is reasonably possible. 
Under such circumstances, injunction will not is¬ 
sue. Bed Canyon Sheep Co. v. Iekes, 69 App. D. C. 
29, 98 F. (2d) 308; Calf Leather Tanners' 
Ass’n v. Morgenthaa, 65 App. D. C. 93, 98, 80 F. 
(2d) 536; United States ex ret. McLennan v. Wil¬ 
bur, 283 U. S. 414; Wilbur v. United States ex rel. 
Kadrie, 281 U. S. 206. 

IV 

Authority for the regulation may in any event be found 
in Section 161 of the Revised Statutes and in the in¬ 
herent power of the Secretary to regulate the appear- 
1 ance of agents and attorneys before the Department. 

The 1884 statute is not the only source of a gen¬ 
eral authority in the Secretary to regulate the ap¬ 
pearance of agents and attorneys. Such authority 
is in the first place inherent in his office, because 
the business of the Department is such that claim¬ 
ants are represented by attorneys and agents. 
This power is no less inherent in the Secretary than 
in the courts, which have immemorially exercised 
the analogous power apart from statute (66 
A. L. R. 1512). In the second place, such author- 



95 

mV 

ity may be found in Section 161 of the Revised 
Statutes (5 U. S. C. 22), which provides: 

The head of each department is author¬ 
ized to prescribe regulations, not inconsist¬ 
ent with law, for the government of his 
department, the conduct of its officers and 
clerks, the distribution and performance of 
its business, and the custody, use, and pres¬ 
ervation of the records, papers, and prop¬ 
erty appertaining to it. 

So far as we are aware, the only statutory au¬ 
thority for the Department of Agriculture and Post 
Office Department regulations hereinabove quoted 
is this statute. Both the inherent power and Sec¬ 
tion 161 existed before the 1884 statute. The lat¬ 
ter was merely declaratory of preexisting law. 
There is nothing in its terms which indicates an 
intent to replace that preexisting law and repeals 
by implication are not favored. Posadas v. Na¬ 
tional City Bank, 296 U. S. 497, 503-505. Conse¬ 
quently, even if it should possibly be held that the 
1884 statute does not authorize the promulgation 
of the regulation, it would not fall. 

Phillips v. Ballinger, 37 App. D. C. 46, 49, 
50; 

Garfield v. ZTnited States ex rel. Stevens, 
32 App. D. C. 109, 140; 

Goldsmith v. Board of Tax Appeals, 270 
U. S. 117, 121, 122; 55 App. D. C. 229, 230; 

16 Ops. Attv. Gen. 488; 

13 Ops. Atty. Gen. 150. 

Waterman, Federal Administrative Bars, 
3 Univ. Chi. L. R. 261, 262-264. 


Iii Phillips v. Ballinger, supra, this court af¬ 
firmed a decree dismissing a complaint for injunc¬ 
tion to restrain the Secretary of the Interior from 

* 

continuing a proceeding to disbar the plaintiff. 
The court said: 

As noted in Garfield v. United States , 32 
App. D. C. 109,133, prior to the act of July 
4, 1884, * * *, the regulation and control 
of agents and attorneys before the Pension 
Bureau 4 ‘seemed to have been governed ex¬ 
clusively by the regulations adopted by the 
Secret ary.” * * * owing to the view we 
take of the act, it is unnecessarv to consider 
whether it constitutes anything more than a 
legislative sanction of the practice thereto¬ 
fore existing. Prior to the passage of the 
act, the Secretary certainly had the power 
to prescribe rules governing the conduct of 
agents and attorneys in his department 
(Sec. 161. Rev. Stat * * *). (37 App. 
D. C. 49, 50.) 

In 1894, there was published A Digest of the 
Laws, Rulings, Orders, and Decisions relating to 
Attorneyship and Fees in Pension Cases by Frank 
E. Anderson, Chief of the Law Division, Bureau of 
Pensions, which was then in the Department of the 
Interior. In section 5 of this work, the following 
appears: 

As the Department of the Interior is a 
special tribunal of judicial or quasi-judicial 
powers * * *, and since the head of an 
Executive Department may prescribe regu- 



lations not inconsistent with law for the per¬ 
formance of the public business (Sec. 161, 
R. S. U. S.), the Secretary of the Interior 
has inherent power, by virtue of his office, to 
admit an attorney to practice, or to suspend 
him from the exercise of his professional 
functions, or to strike his name from the 
rolls, for conduct which in his judgment war¬ 
rants it. The exercise of this control has 
been immemorial, but at comparatively a 

recent date a declaratory statute has been 

* 

enacted which in specific terms vests such 
authority in the Secretary. Section 5 of the 
act of July 4, 1884. provides * * *. 

V 

Regulation S-a and the manner in which it has been 
invoked against appellant are not unconstitutional 

The appellant argues that the regulation is un¬ 
constitutional because it is arbitrary, unreasonable, 
unjust, and oppressive and thus deprives individ¬ 
uals of their liberty and property without due proc¬ 
ess at law. In point I hereof, the transparent 
reasonableness of Regulation 8-a is discussed. 
Judge Bailey expressly held it was reasonable (R. 
pp. 35, 36). That it is reasonable and not uncon¬ 
stitutional for anv reason is demonstrated bv the 

* % 

existence of Rule 3 of the Revised Rules of the 
Supreme Court of the United States, which 
is as follows: 

No one serving as a law clerk or secretary 
to a member of this court shall practice as 
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an attorney or counsellor in any court while 
continuing in that position; nor shall he 
after separating from that position practice 
as an attorney or counsellor in this court, or 
permit his name to appear on a brief filed in 
this court, until two years shall have elapsed 
after such separation. 

The appellant also claims that the manner in 
which the regulation is being invoked against him 
deprives him of liberty and property without due 
process of law because the complained-of ruling of 
the Secretary, and his instructions that Regulation 
8-a applies to Federal Tender Board No. 1, are 
retrospective, discriminating, arbitrary, unreason¬ 
able, and unjust. He apparently assumes that if 
the acts of the appellees had a retrospective and 
discriminating effect, they necessarily were arbi¬ 
trary, unreasonable, and unjust, for in his brief he 
attempts to support only the charges of retrospec¬ 
tive and discriminating action (Pt. Ill, pp. 40-42). 
Consequently, we will confine our argument on this 
point to the question whether the regulation has 
been invoked against him in such a retrospective 
and discriminating manner as to deprive him of 
some constitutional right. 

In disposing of this point, two decisions of 
the Secretary, one of which constituted the decision 
of the appellee Holland as well, are to be con¬ 
sidered. They are referred to in the complaint 
and are the subject of appellant’s attack (R. pp. 
11,13,14). The first consists of the memorandum 
from Holland to the Secretarv dated October 22, 
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1937, and approved by the Secretary on October 27, 
1937. The other is in the form of a letter from the 
Acting Secretary to the appellant dated January 
26, 1938. Copies of these decisions were annexed 
to appellees' Answer and Response and are in the 
Record (pp. 37-42). The courts will take judicial 
notice of such decisions. Red Canyon Sheep Co. v. 
Ickes, 69 App. D. C. 29; Santa Fe Pacific R. Co. v. 
Payne, 50 App. D. C. 95, 96-97; United States v. 
Brewer-EUiott Oil <£* Gas Co., 249 Fed. 609, 619. 
On motion to dismiss, facts judicially noticed 
prevail over allegations of the complaint incon¬ 
sistent therewith. Fletcher v. Jones, App. D. C., 
67 Wash. L. R. 478, 479; Greeson v. Imperial, 59 
F .(2d) 529, 530. The complaint in this case was 
therefore properly dismissed despite allegations 
that the Secretary's ruling was retrospective, dis¬ 
criminating, arbitrary, unreasonable, and unjust 
(R. pp. 13, 14), because it appears from the deci¬ 
sions incorporating the ruling, and from other al¬ 
legations of the complaint as well, that they cannot 
be so characterized. Warm v. Ickes, 67 App. D. C. 
291; Lyders v. Ickes , 65 App. D. C. 379; Wilbur v. 
Minidoka Irr. Dist., 60 App. D. C. 205. 

The right “to appear before one of the Depart¬ 
ments of the Government is not an inherent right, 
‘but a privilege granted by law and subject to such 
limitations and conditions as are necessary for the 
protection both of the Department and the pub¬ 
lic/ '* Goldsmith v. Board of Tax Appeals, 55 
App. D. C. 229, 230. Consequently, appellant can- 
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not complain of restrospeetive action against him, 
for only vested rights are protected against such 
action. Ballinger v. Frost, 216 U. S. 240, 249; 
Wyoming v. United States, 255 U. S. 489, 508, 
509; Payne v. Central Pacific Railway Co.. 255 
U. S. 228. 237. 

But tlie action of the appellees was plainly not 
retrospective. Regulation 8-a has been in effect 
since March 24, 1933, before appellant was in the 
employ of the Department. In clear, unequivocal 
terms, it refers to proceedings “* * * before 
the Department, or before any bureau, board, divi¬ 
sion. or other agency thereof * * Bv re- 

ferring to any board or other agency of the De¬ 
partment, Federal Tender Board No. 1 is clearly 
included within its scope. The appellees’ ruling 
merely declared this to be the fact and instructed 
the Chairman of the Tender Board to be governed 
by the regulation and this confirmatory ruling in 
the event “any former employee” should appear 
before the Board (R. pp. 37-38, italics supplied). 

In Its br ; ef, p°ge 41, the appellant refers to the 
fact that he had no way of knowing of the exist¬ 
ence of the regulation before he resigned. And in 
his complaint he alleged that while employed by 
the Federal Petroleum Agency No. 1 and other oil 
enforcement agencies he had no notice of the exist¬ 
ence of any such rule or regulation prohibiting an 
ex-employee from appearing before Federal 
Tender Board No. 1 (R. p. 6). The fact is, as the 
court will judicially notice, that at least during a 
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substantial part of the time the appellant was em¬ 
ployed in the agencies referred to, the regulation 
was printed in the official public reports of the De¬ 
partment, in a volume published in 1935, 54 I. D. 
194. The appellant was thus at least put on con¬ 
structive notice of its existence and of its clear ap¬ 
plicability to the Federal Tender Board. 

Does the complaint allege any facts supporting 
a claim of unconstitutional discrimination in the 
enforcement of Regulation S-a against appellant? 
His brief does not specify the allegations setting 
forth any such facts. But the only ones which are 
at all related to the subject are these: 

During the existence of the Federal 
Tender Board No. 1 former employees of 
said Board or other Federal oil enforcement 
agencies had appeared before said Board as 
agents and attorneys representing other per¬ 
sons in matters before the Board arising 
under the Connallv Act and no effort had 
been made to prohibit or bar said former 
employees from so appearing. Such fact 
was well known to the Board and to com¬ 
plainant when he was reaching decision as 
to whether he would resign and enter law 
practice. 

* * * Prior to October 29,1937, former 
employees of the Federal Tender Board No. 
1 or other oil enforcement agencies under 
said Secretary had appeared before said 
Board and other agencies under the Secre¬ 
tary as agents or attorneys within two years 
after the said former employees left the Gov- 
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ernment service, and neither the Board nor 
Defendant, George W. Holland, nor the 
Secretary had prohibited or sought to pro¬ 
hibit them from so appearing (R. pp. 6,12). 

These allegations do not charge that prior to the 
ruling of the appellees, all the former employees 
who had appeared before the Board and other 
agencies under the Secretary had not been barred 
from so appearing, or that the appellees did not 
prohibit any of them from doing so within the 
2-year period. They merely charge enforcement 
against him and a previous failure to enforce 
against some. The complaint does not allege that 
since the appellees’ ruling, the regulation has not 
been enforced against all persons appearing before 
the Federal Tender Board No. 1; the presumption 
is to the contrary. Cooper v. O’Connor, 99 F. 
(2d) 135, 139. Nowhere in the complaint are the 
appellees charged with knowledge of any of the 
alleged facts set forth in the quoted allegations. 
And in the absence of such knowledge, how can the 
appellees possibly be charged with discriminating 
against him ? 

Whatever might conceivably be said for the 
quoted allegations is completely destroyed when 
we consider other facts set forth in the complaint, 
and those judicially noticed. In paragraph XI of 
the complaint it is said that “Secretary Ickes on 
October 27, 1937, made an endorsement on said 
memorandum to the effect that said order and reg¬ 
ulation should be so applied to any by said Board; 
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* * p. italics supplied). And the 

decisions of the appellees which constitute the chal¬ 
lenged ruling affirmatively show on their face that 
they did not discriminate against appellant. While 
the fore part of the decision of October 27, 1937, 
refers to certain facts concerning Glass, the actual 
ruling at the end is general in scope and in no sense 
discriminating. The decision was in the form of 
a memorandum by appellee Holland, approved by 
the Secretary, and ends as follows: 

With a letter dated October 21, I sent 
Chairman Steele a copy of your Order No. 
615, dated March 24, 1933, with the state¬ 
ment that the Order applies to the opera¬ 
tion of Federal Tender Board No. 1 and 
Federal Petroleum Agency No. 1, and that 
he and the Director of the Agency should be 
governed thereby in the event any former 
employee should appear before the Board or 
Agency. Your approval of this action is 
respectfully recommended (R. p. 38, italics 
supplied). 

In the Acting Secretary’s decision of January 26, 
1938, in describing the October 27 ruling, it is said 
that the Chairman was to be governed by the regu¬ 
lation “in the event a former employee” should 
appear before the Board (R. p. 42, italics sup¬ 
plied). Thus, these judicially noticed facts, which 
prevail over any inconsistent allegations of the 
complaint, as well as facts set forth in the com¬ 
plaint itself, demonstrate that there was no dis¬ 
crimination. 
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But apart from all these considerations, the most 
that can possibly be said of the complaint in this 
respect is that it merely alleges enforcement of the 
regulation against Glass and a previous failure to 
enforce it against others. This is not enough to 
condemn the enforcement against him as an un¬ 
constitutional discrimination. The equality of 
treatment protected by the due process clause of the 
Fifth Amendment and the equal protection clause 
of the Fourteenth Amendment is relative, not abso¬ 
lute. Unreasonable discrimination is prohibited, 
not discrimination per se. The burden of alleging 
and proving that the discrimination is unreasonable 
is on the person who is the subject of the alleged 
discrimination. To merely allege enforcement of 
a statute or regulation against him and a failure to 
enforce against others is not sufficient. 

Mackay Telegraph Co. v. Little Bock, 250 
U. S. 94,’ 100; ’ 

Sunday Lake Iron Co. v. Wakefield, 247 
U. S. 350; 

Thompson v. Spear, 91 F. (2d) 430, cert, 
den. 302 U. S. 762. 

In Ma.ckay Telegraph Co. v. Little Rock, supra, the 
city attempted to collect a pole tax from the tele¬ 
graph company for poles which stood upon railroad 
rights-of-way. In overruling the contention of the 
company that this was an unconstitutional discrim¬ 
ination, the court said: 

Nor is there ground for holding that plain¬ 
tiff in error is subjected to unreasonable 
discrimination, in contravention of the equal- 
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protection clause of the Fourteenth Amend¬ 
ment. The case shows that its franchise 
ordinance imposes the same and no greater 
tax than that which is applied by a general 
ordinance to other companies maintaining 
poles in the city. The offer of testimony to 
prove that the two other companies were 
not in fact required to pay the tax upon so 
many of their poles as stood upon railroad 
rights-of-way went no further than to show 
that the general ordinance had not been en¬ 
forced against them in the same manner 
that it was proposed to enforce the franchise 
ordinance against plaintiff in error. There 
was no offer to show an arbitrary and in¬ 
tentionally unfair discrimination in the ad¬ 
ministration of the ordinance as in Yiek TFo 
v. Hopkins, 118 U. S. 356, 374. Peradven- 
ture the present action was a test case to 
determine whether the license fees were ap¬ 
plicable to poles standing elsewhere than on 
the streets, with the intent, in case of an 
affirmative answer, to enforce the general 
ordinance against the other companies in 

the same sense. Nor was there anv offer 

%> 

to show that the circumstances of the several 
companies and their telegraph lines were so 
much alike as to render anv discrimination 
in the application of the pole tax equivalent 
to a denial of the equal protection of the laws 
(250 U. S. 100). 

In Sunday Lake Iron Co. v. Wakefield, supra, the 

question was whether the plaintiff in error had 
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been denied equal protection, by a State Board of 
Tax Assessors which assessed its property in 
1911 at full value, whereas other lands throughout 
the county were generally assessed at not exceeding 
one-third of their actual worth. In rejecting this 
argument, it was said: 

The purpose of the equal protection clause 

of the Fourteenth Amendment is to secure 

every person within the State's jurisdiction 

against intentional and arbitrarv discrim- 

illation, whether occasioned by express terms 

of a statute or by its improper execution 

through dulv constituted agents. And it 

must be regarded as settled that intentional 

svstematie undervaluation bv state officials 
• » 

of other taxable property in the same class 
contravenes the constitutional right of one 
taxed upon the full value of his property. 
Raymond v. Chicago Union Traction Co., 
207 U. S. 20, 35, 37. It is also clear that 
mere errors of judgment by officials will not 
support a claim of discrimination. There 
must be something more—something which 
in effect amounts to an intentional violation 
of the essential principle of practical uni- 
formitv. The good faith of such officers and 
the validity of their actions are presumed; 
when assailed, the burden of proof is upon 
the complaining party. * * * 

The record discloses facts which render it 
more than probable that plaintiff in error’s 
mines were assessed for the year 1911 (but 
not before or afterwards) relatively higher 
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than other lands within the county although 
the statute enjoined the same rule for all. 
But we are unable to conclude that the evi¬ 
dence suffices clearly to establish that the 
State Board entertained or is chargeable 
with any purpose or design to discriminate. 
Its action is not incompatible with an honest 
effort in new and difficult circumstances to 
adopt valuations not relatively unjust or un¬ 
equal. When plaintiff in error first chal¬ 
lenged the values placed upon the property 
of others no adequate time remained 
for detailed consideration nor was there suf¬ 
ficient evidence before the Board to justify 
immediate and general revaluations. The 
very next year a diligent and, so far as ap¬ 
pears, successful effort was made to rectify 
any inequality * * * 247 U. S. 352-353. 

The complaint in this case does not allege facts 
sufficient to support a claim of invasion of any 
constitutional rights of the appellant. 

VI 

Regulation 8-a is applicable to Federal Tender Board 
No. 1. The courts will not interfere with the con¬ 
struction of the Secretary of the Interior that it is so 
applicable 

Upon the sound reasoning of the court below, 
whether Federal Tender Board No. 1 is or is not 
in the Department is immaterial. Judge Bailey 
held that if the Board is in the Department, the 
1884 statute applies, Regulation 8-a is authorized 
thereunder and is reasonable (R. pp. 35, 36, 43). 
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He then discussed the possible alternative that the 
Board may not be in the Department, as follows: 

* * * If h owever? as the plaintiff con¬ 

tends, the Federal Tender Board be not a 
part of the Department of the Interior, I 
find no inherent power in anyone to appear 
before the Board bv attorney or agent. In 
such case the Secretary would have the 

%i 

power to make all reasonable regulations of 
the practise before the Board and if he 
thought fit to apply the regulations which 
he had adopted governing procedure in his 
Department (B. p. 36). 

Regulation S-a by its terms applies to 44 any 
bureau, board, division, or other agency” of the 
Department of the Interior. The appellant argues 
that the Federal Tender Board is not within the 
Department of the Interior and, therefore, the reg¬ 
ulation does not apply to the Board. A considera¬ 
tion of the Executive orders involved and of 
applicable statutes is convincing that the argument 
is specious. 

The Connally Act grants the power to administer 
its provisions to the President (Act of February 
22, 1935, Secs. 4, 5, 10, 49 Stat. 30, 31, 33). Sec¬ 
tion 11 of the act provides: 

Wherever reference is made in this Act to 
the President such reference shall be held 
to include, in addition to the President, any 
agency, officer, or employee who may be des¬ 
ignated by the President for the execution 
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of any of the powers and functions vested 
in the President under this Act (49 Stat. 33). 

Pursuant to section 11, by Executive Orders Nos. 
6979 and 7756, dated, respectively, February 28, 
1935, and December 1, 1937, the President did 
thereby “designate and appoint the Secretary of 
the Interior as an agent of the President to execute 
all of the powers and functions vested in the Presi¬ 
dent by said [Connally] Act,” with exceptions not 
here material. The Federal Tender Board was 
created by orders of the Secretary of the Interior 
approved by the President. Orders of March 1, 
1935, April 25,1935, December 1,1937, Nos. 6980-C, 
7024-B, and 7758, respectively. The Board was 
created to exercise powers and functions in the 
administration of the Connallv Act. Its function 
is to approve certificates of clearance of shipments 
of oil in interstate commerce. 

Bv Order No. 1054 of the Secretary dated March 
14, 1936, there was set up “under the Office of the 
Secretary a Petroleum Conservation Division under 
the immediate charge of a Director. This division 
will assist the Secretary of the Interior in adminis¬ 
tering the act of February 22,1935 * * *.” The 
Secretary's Order No. 1057 of March 31, 1936, pro¬ 
vides: “To assist the Secretary of the Interior 
in administering the Act of February 22, 1935 
* * * The Petroleum Conservation Division, 
under the direction of the Secretary of the Interior 
will supervise the operations of Federal Tender 
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Board No. 1 * * And in the Executive 
order of December 1,1937, No. 7756, the President 
did thereby “Expressly authorize the Secretary of 
the Interior to establish a Petroleum Conservation 
Division in the Department of the Interior, the 
functions and duties of which shall be: (1) to assist, 
in such maimer as may be prescribed by the Secre¬ 
tary of the Interior, in administering the said 
[Connally] Act * * * ” 

The appellant argues that because the Executive 
orders of delegation to the Secretary and those 
creating the Board do not mention the Department 
of the Interior, the Board is not in the Depart¬ 
ment. This argument is based on an irrelevant and 
baseless distinction between the Department of the 
Interior and the Secretary of the Interior. Sec¬ 
tion 437, Revised Statutes (5 U. S. C. 481), 
provides: 

There shall be at the seat of Govern¬ 
ment an executive department to be known 
as the Department of the Interior, and a 
Secretarv of the Interior, w*ho shall be the 

K 7 

head thereof. 

Anv agencv or bureau under the Secretarv of the 

Interior necessarily is in the Department of the 

Interior. As Secretary of the Interior he is the 

head of that department and all his powers and 

functions are exercised as such head. Whatever 

powder was vested in the Secretary of the Interior, 

when bv his Executive orders the President dele- 
* 
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gated to him the administration of the Connally 
Act, were so delegated to the Secretary as the head 
of the Department of the Interior. 

Federal Tender Board No. 1 was created by Ex¬ 
ecutive orders. It has been functioning ever since 
its creation as an agency within the Department 
and its operations have been supervised by the 
Secretary of the Interior, pursuant to the delega¬ 
tion by the President, and aided by the Petroleum 
Conservation Division, of which appellee Holland 
is the Director. 

That the Board is in the Department is conclu¬ 
sively evidenced by the fact that all expenditures 
for it have been appropriated by Congress in the 
Department of Interior appropriation acts. The 
latter statutes for the fiscal years ending June 30, 
1937, 1938, and 1939, carry appropriations “for 
administering and enforcing the provisions of the 
act approved February 22, 1935 * * the 
Connally Act. It is out of these appropriations 
that the expenses of Federal Tender Board No. 1 
have been paid. (See Congressional Hearings on 
Interior Department Appropriation Acts: Pp. 449 
et seq., Senate Comm. Hearings on 1938 act, H. R. 
6958, 75th Cong., 1st sess.; p. 81 et seq., House 
Comm. Hearings on 1939 act, 75th Cong., 3d sess.; 
pp. 267, 268, Senate Comm. Hearings on 1940 act, 
H. R. 4852, 76th Cong., 1st sess.) 

Both the Secretary and the Board have in actual 
practice consistently administratively considered 
the Board to be in the Department of the Interior. 
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The court should not permit any stranger to ques¬ 
tion that practice concerning a wholly intradepart- 
mental matter. Furthermore, the construction 
placed on the regulation that it does apply to the 

Board is clearlv reasonable and the courts will not 
* 

disturb that construction. “* * * The general 
rule of law is, the court will follow the construction 
placed upon statutes by the executive department, 
where the same has been followed and acted upon, 
unless the construction placed upon the same is 
clearly erroneous. This same rule of law is appli¬ 
cable to the rules and regulations promulgated by 
the Secretary of the Interior, and, where he has 
placed a construction upon his rules and regula¬ 
tions, this court should follow the same unless the 
construction placed thereon is clearly erroneous. 
* * *” (March Oil Co. v. Lee, 241 Pac. 804, 807, 
cert. den. 270 U. S. 658). 

Appellant also claims that by authorizing the 
Board “to make regulations governing its pro¬ 
cedure/' it was given complete authority to make 
rules and regulations to govern attorneys and 
agents. He cites Goldsmith v. Board of Tax Ap¬ 
peals, 270 U. S. 117. The distinction between the 
Goldsmith case and this is clear. With regard to 
the Board of Tax Appeals, the delegation was made 
by Congress. In the case of the Federal Tender 
Board, the delegation was made by the President 
and the Secretary of the Interior, either of whom 
were by or pursuant to the statute granted author¬ 
ity to make regulations “necessary or appropriate 



for the enforcement of the provisions of this act 
* * *" (Section 5 (a). Act of February 22,1935, 
49 Stat. 31). Such authority as the Board may 
have to make its own rules of procedure is inferior 
and subject to the continuing power of the Presi¬ 
dent or the Secretary to make regulations. Be¬ 
sides, by his ruling of October 27,1937, the Secre¬ 
tary held that the regulation applied to proceedings 
before the Board and it has in fact acquiesced 
therein (R. pp. 9-11). By such acquiescence, the 
Board has in any event adopted the regulation as 
its own and so the point that only the Board may 
regulate the subject matter and has failed to do so, 
becomes meaningless. 

The Secretary’s interpretation of the orders 

creating the Board, to the effect that the regulation 

is to be enforced bv the Board, is certainlv reason- 

* / » 

able in the absence of any attempt by the Board to 
promulgate any regulation of its own inconsistent 
with it. Being reasonable and discretionary, the 
courts will not interfere with such interpretation. 
March Oil Co. v. Lee, 241 Pac. 804, 807, cert. den. 
270 U. S. 658. 

VII 

Injunction will not issue to disturb the exercise of dis¬ 
cretion in promulgating Regulation S-a and in pro¬ 
hibiting appellant from practicing before the Tender 
Board 

The action of the Secretary in promulgating the 
regulation and of the appellees in prohibiting ap¬ 
pellant from practicing for two years before the 
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Board was palpably discretionary and not minis¬ 
terial. Upon principles fully familiar to this court, 
neither injunction nor mandamus will issue to dis¬ 
turb such exercise of discretion. 

Gaines v. Thompson , 7 Wall. 347, 352,353; 
Red Canyon Sheep Co. v. I ekes, 69 App. 
D. C. 29; 

U. S. ex rel. Roughton v. I ekes, App. 
D. C., 101 F. (2d) 248. 

Wilbur v. United States ex rel. Kadrie, 
281 U. S. 206; 

United States ex rel. McLennan v. Wilbur, 
283 U. S. 414; 

United States ex rel. Ness v. Fisher, 223 
U. S. 683; 

Riverside Oil Co. v. Hitchcock, 190 U. S. 
316. 

VIII 

The court is without power to issue an injunction against 
the appellees because they are acting as agents of the 
President in the administration of the Connally Act 

The action of the appellees which appellant seeks 

to enjoin consists of their refusal to permit him to 

practice before the Federal Tender Board for two 

years. Such action is taken in the course of the 

administration of the Connallv Act. 

* 

Section 11 of the Connally Act provides that: 
‘‘Wherever reference is made in this Act to the 
President such reference shall be held to include, in 
addition to the President, any agency, officer, or em¬ 
ployee who may be designated by the President for 
the execution of any of the powers and functions 
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vested in the President under this Act.” (49 Stat. 
33.) Pursuant to section 11, by Executive Orders 
Nos. 6979 and 7756, dated respectively February 28, 
1935, and December 1,1937, the President did there¬ 
by “designate and appoint the Secretary of the 
Interior as an agent of the President to execute all 
of the powers and functions vested in the President 
by said [Connally] Act” [italics supplied], with 
exceptions not here material. (See description of 
Executive orders in Point VI hereof.) 

It appears that in taking the action sought to 
be enjoined, the Secretary is performing a function 
of the President under the Connally Act; that that 
statute grants the power to administer its provi¬ 
sions to the President; that pursuant to the power 
expressly granted by section 11 of the statute, the 
President designated the Secretary as his agent to 
execute powers and functions vested in him; that 
whatever power the Secretary has to administer 
the act is exercised as such agent of the President; 
and that so far as the appellee Holland is con¬ 
cerned, the action sought to be enjoined is being 
performed as a subordinate official of the Secre¬ 
tary, charged with the duty of aiding him in per¬ 
forming the said powers and functions of the 
President. 

It follows that the courts are without jurisdic¬ 
tion to grant appellant’s prayer for injunction. 

Mississippi v. Johnson, 4 Wall. 475,18 L. 

Ed. 437. 
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Marbury v. Madison, 1 Cranch 137, 166. 

Kendall v. United States, 12 Pet. 524, 610. 

Weeks v. United States, 51 App. D. C. 
195, afTd, Creary v. Weeks, 259 U. S. 336. 

Southport Petroleum Co. v. Ickes, 61 
Wash. L. R. 577. 

3 Willoughby, Constitutional Law, 2d ed., 
1497-1501. 

47 Harv. Law Rev. 138. 

It is settled law that the courts are without power 
to enjoin the head of a department or other offi¬ 
cials acting as the agents of the President. This 
is a corollary of the rule that the court is without 
jurisdiction to enjoin the President himself. In 
Marbury v. Madison, supra, the Chief Justice said 
that “where the heads of departments are the po¬ 
litical or confidential agents of the executive, 
merely to execute the will of the president, or 
rather to act in cases in which the executive pos¬ 
sesses a constitutional or legal discretion, nothing 
can be more perfectly clear, than that their acts 
are only politically examinable.’’ 1 Cranch 137, 
166. 

In Weeks v. United States, 51 App. D. C. 195, 
the petitioner sought a writ of mandamus to com¬ 
pel the Secretary of War to vacate an order dis¬ 
charging him from the Army and to restore him 
thereto. Speaking of the power of the President 
to review the findings of a certain classification 
board, the court said: 

The President may, of course, perform 
this function personally, or, as in this in- 
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stance, lie may delegate it to the Secretary 
of War. But, in either case, it is an ad¬ 
ministrative order of the President, and, 
as such, must be vacated as a condition pre¬ 
cedent to reinstatement under the writ. But 
this cannot be accomplished in this proceed¬ 
ing, since the executive and administrative 
action of the President cannot be controlled 
by mandamus. In Marbury v. Madison, 1 
Cranch, 137, 2 L. Ed. 60, it was held that 
the writ of mandamus may issue against the 
heads of departments to compel the per¬ 
formance of a purely ministerial act, not in¬ 
volving judgment or discretion; but this case 
has been generally construed as holding 
that courts have no jurisdiction to compel 
the President by mandamus to perform even 
a purely ministerial act incidental to his 
office. 

***** 

Since, therefore, we are without jurisdic¬ 
tion to compel the vacation of the order of 
dismissal from the service, the reinstatement 
of relator cannot be accomplished in this 
proceeding (51 App. D. C. 200). 

This court accordingly held that mandamus against 
the Secretary of War would not lie. The Supreme 
Court affirmed, assigning other reasons. 259 U. S. 
336. 

In Mississippi v. Johnson, 4 Wall. 475, the State 
sought leave to file a bill of injunction against 
President Johnson, as well as General Ord, who 
was commanding the Mississippi area, against the 
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execution of the Reconstruction Acts on the ground 
that they were unconstitutional. The Supreme 
Court held it was without jurisdiction and denied 
the motion. 

Southport Petroleum Co. v. Iekes, D. C. Sup. 
Ct., 61 Wash. L. R. 577 l , is squarely in point. By 
section 9 (c) of the National Industrial Recovery 
Act, the President was authorized to prohibit ship¬ 
ment in interstate commerce of petroleum pro¬ 
duced in violation of State laws. The Connally 
Act governs the same subject matter. The Re¬ 
covery Act, like the Connally Act, authorized the 
President to delegate his powers; and in both cases 
the President made the delegation to the Secretary 
of the Interior. The plaintiff in the Southport 
case sought to enjoin the Secretary from enforcing 
a regulation prohibiting the interstate shipment of 
oil produced in violation of an order of the Texas 
Railroad Commission limiting oil production. In 
denying a motion for preliminary injunction, the 
court held: “The great obstacle that stands in the 
way of this proceeding is the principle that the 
Executive power of the President may not be con¬ 
trolled by injunction. The authorities cited on the 
argument seem clearly to establish this principle. ” 

So far as we have been able to ascertain, in no 
case has the head of a department been enjoined 
while acting as an agent of the President. 


1 See case note, 47 Harvard Law Review 138. 
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We submit that this jurisdictional objection is 
plainly fatal to the complaint. 

CONCLUSION 

The judgment of the court below dismissing the 
complaint and the action should be affirmed, or in 
the alternative the appeal should be dismissed. 
Frederic L. Kirgis, 

First Assistant Solicitor, 
Department of the Interior, 

Harry M. Edelstein, 

Assistant Solicitor, 
Department of the Interior, 

Attorneys for Appellees. 

J une 22,1939. 
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